ISSN 2667-9574

006039¥6HM3J d6MANL CONTEMPORARY
LOFOGOLLOL 303MLO30 LABOUR LAW REVIEW

Ne5, 2024

bedgzboghm-3he J@ommo gmbbsmo

Scientific-Practical Journal

30108560 (1330 — LOLOIFTNL SbOL() VM) MAIN TOPIC - NEW FORMS OF EMPLOYMENT IN
BNBOHIX J3MId30 THE DIGITAL ERA

©515d39030L 08O 3esGBMMISBY IMTNTs39g 30MMS The Peculiarities of Determining the Legal Status of

1535 PWJdM030 LEHGHYLOL F56LEBMZMOL 1330L9dMIdIdO Individuals Working on Digital Labour Platforms

365 by@8sbody Ana Surmanidze

©obLEGs630Ho IOMIOL LETsOMNEJGIMH030 HYaMEoMgds: Legal Regulation of Remote Work: Foreign Experience and
b0 35dmEEowIds ©s dolo sBYM30L 39ML3YIGH03900  Prospects of its Implementation in Georgia
bago®mggermdo Ana Inaishvili

365 06s08goemo

LA&IEN ARTICLE

bgdbmse®o 9930§Omgds, Hmam®E IGMmIomo MBWIdOL Sexual Harassment as a Violation of Labour Rights and
63935 ©5 9HM36o 3960m63gdE@mdOL ysdmfizgzgdo Challenges of National Legislation

856065 8glbo Marina Meskhi

©59b5J39d¢ 0ol dogH 3gMLmMbse® Imbs3gdms sdMBs3gdol  The Limits of Candidate’s Personal Data Processing by the
BG3gdo ffobsbsbgedg3Hwgde 9@s3by Employer During the Pre-Contractual Stage

3900856 3569ews9goero Ketevan Katselashvili

0315gd8905bg sx8mdbgdMmo % 368GMIMMBOL B3935 Employment-Based Health Insurance in the Face of Global
XR96005330L e MBsEHo 353mfi393900L BMEbY Health Challenges

9389605 85613330, 86058 ymGyMmG3Ag Evgenia Manukovi, Mariam Gorgotadze

0VHOLNIO 3M33d600L 3 dIGNSNL 30aMbO3 LAW FIRM PRACTICE REVIEW

31658 Bsnbymol omGoonmo mgobo Guram Chaduneli Law Office

PALLLT

3(5)03 - msbs59gMHMzg IOMIoL LsdsG ol 3gbE®o

“]' °
NNLE Center for Contemporary Labour Law

*ccLL”




9(0)03 - 016663IVLHMBJ FOMINL LOHZIMOINL BIESON

0)0653JdLHMA3J F6-(MAINL
LOdVOO)LOL 3N3IMLO30

1539360960M-3M3gdGH03Mmo gyMbsewo

Ne5, 2024



30003060 ®IVI&MOO:
bm3. 30:MA., MIE). 30MMYo 530696593000

LO3IBENIGM LOdSM:

363., ©d@E. sbEMgs deadmbo

36g., dd. MoBsME dgowlo

36O3., ©Mdd. OHMdIOGHS 35M60sbM

bm3. 30:MA., MId). 39bGHBY Bsseodzomo
sbm3. 30:0mx., mdd. gagbs LoPgbzm
©mg@. Is®m3m Lgagbom

©mg@. Bsgnmdg JgMsdgzomo

©Jd. E0d 35¢0535930¢00

30003060 ®IVIIS&GMAOL SLOLSIESIBN:
3b3LEHB0S MgmOHIz0eo (LGH¥IbEo)
Bobm 535000960 (LEHMYBEO)

LOGOIVHIBNM SMIBN0:

3060 0)I0 IabdOb ®INIS&MON
sbm3. 30Mmg., mdd). 65005 396305830¢m0

06306IO0 &IZLSOL SMGIISMON
303053 3mbs

$336033600 GIVIS&MOHN
05356 L3x3bsdy

EDITOR-IN-CHIEF:
Assoc. Prof. Dr. Giorgi Amiranashvili

SCIENTIFIC COUNCIL:

Prof. Dr. Andrea Borroni

Prof. Dr. Richard A. Bales

Prof. Dr. Roberta Caragnano

Assoc. Prof. Dr. Vakhtang Zaalishvili
Assoc. Prof. Dr. Elena Sychenko

Dr. Marco Seghesio

Dr. Salome Kerashvili

Dr. Liya Palagashvili

ASSISTANTS TO THE EDITORS-IN-CHIEF:
Anastasia Tetruashvili (LL.B. Student)
Nino Avaliani (LL.B. Student)

EDITORIAL BOARD:

GEORGIAN TEXT EDITOR
Assoc. Prof. Dr. Natia Kentchiashvili

ENGLISH TEXT PROOFREADER
Vikram Kona

TECHNICAL EDITOR

Tamar Stepnadze



NNLE CENTER FOR CONTEMPORARY LABOUR LAW

CONTEMPORARY LABOUR LAW
REVIEW

SCIENTIFIC-PRACTICAL JOURNAL

Ne5, 2024



w53 (UDC) 349.2
0-295

J290Bs00 459m03905 30900 Bowbgeols

The Journal is published with the support of
0996000 MmBoLoL FbsOOFIOHOm.

the Guram Chaduneli Law Office.

050093005 359m33g9emmds ,89MH0Eos6do", 2024
Printed in “Meridiani” Publishers, 2024

© 2024. 4395 MBEIGOS OIGLI0S.
© 2024. All rights reserved.

9Rmb@o / Email — contlablawrev@gmail.com

J90bsob 2580399930 56 5006 35LbolidygdgE0 2odmEgdol sS3EMOMS B0YE QodMm]dmen
99900 9gd9dbY. 53EBHMOMS BLEGHOWO HEIW0S.

The Journal Publishers assume no responsibility for the views expressed by the authors contributed to
the issue. The author’s style is retained.

ISSN 2667-9574

VMM g e
A G C
) A
& [ ) [o) O
'
c c L ©
(o}
> 3 -
s o.;a GURAM CHADUNELI
>
° CCL\— °

LAW OFFICE




bO®AIZN
TABLE OF CONTENTS

30003000 GIVHIAMGOLOBO6
A LETTER FROM THE EDITOR-IN-CHIEF..........cocooiieeeeeeeeeeee e 7

. 30008060 01330 — LILOJZIBNL dbO() BM®3IdN) BNBVBGHIL 33M3d30
I. MAIN TOPIC — NEW FORMS OF EMPLOYMENT IN THE DIGITAL ERA...........ccceveunneee. 9

365 bim®3sbody

©s15ddgdol  3oBOME 3EsGHRMOBsBY 0mINdsgg 3oMmms LsFsMMGdM030  LEsEGHMLOL
29BLsBEOZMOL 1530U90MMGd9d0

Ana Surmanidze

The Peculiarities of Determining the Legal Status of Individuals Working on Digital Labour Plat-
FOTINIS oo bbb 11

365 06508300

obG630MO IOMIoL LsTsMMEWIGIM0Z0 MYYMEOMYDS: b0 350MEEOEds s dolo
5696330l 39ML39dEH03900 Lsgsemggermdo

Ana Inaishvili

Legal Regulation of Remote Work: Foreign Experience and Prospects of its Implementation in

LT3 . 31
Il b&o&0Y

IT. ARTICLE ...oviiiicetctctc sttt s bbb bbb bbb 51
3s60bs dglbo

Lgdumoeom@o  dg30(6mgds, OHmamOdE Mmoo MREGdOOL EIMEZ3J3d ©s JMmzbmeo
396mb63gdwmdob gsdmfjgg39d0



Marina Meskhi

Sexual Harassment as a Violation of Labour Rights and Challenges of National Legislation ..... 53

999356 35393300

©5ab5ddgdeols  dogh  3gMbmboeme  Bmbsggdos  @s3MBsggdol Botyangdo
fobsliabgardg3mvyemgdm 9s3by

Ketevan Katselashvili

The Limits of Candidate’s Personal Data Processing by the Employer During the Pre-Contractual
N 61

0339605 3569330, 056053 yMamEsdg

©oLddgdoby  oxRMABYdIO  X9BAMMYEMBOL IBM393s  XKIBEOHE30L e MdsEIGO
259m§393900L $mbbY

Evgenia Manukovi, Mariam Gorgotadze

Employment-Based Health Insurance in the Face of Global Health Challenges ........................ 80

1. 036NRNIX(O 3MI3d6NNL 3033SN3NL 308MbO3
ITII. LAW FIRM PRACTICE REVIEW ......oitiieeecrseeerteenteteeseseesesssesestees s ees s e ssesesanenesnene 91

0339605 3s693mgz0

6ol IdM030 39008 [oMmBmgdol  L39gE0B03ZS  »3YMsd  Bsmbgrols
09965000 MmBoloL* 3Mod@03500

Evgenia Manukovi

Specifics of Labour Law Dispute Proceedings in the Practice of Guram Chaduneli Law Office......... 93



301030600 ©IVLII&EMEONLOdO6

3306356 d30mbgzgEm,

dmbo®Mo  350m,  FoMdmyoyobmm  s(s)od -
d6mIoL  LodsGrooolb  396@®ob
396000 35dm3990U, bs3g3bogMm-3Msd@Holzmwo
JmObseol - ,00b58900M™mgg IOMI0L LsdsGrmnerols
dodmbogol“ Igbymg bmdgMo.

05b65dgMHm39

baobgyolobdgwos, Mm3 obsdgdotg godmzgdss
B396L  3oO@Eb0oMG 30035605 39653 Bobgarols
0996500 mBobMsb* 0F0MmM 0s6539OMIMdOL

SMOPYGytelele)
9609369armgzs600

dmdbos.  Bggbogol  doenBy
PoMToBHgdMo o
396L39dBH0Mo 099HOoEOowo 3mI35600L MFyzgBHo
©5  3060Mmdm  9439M©do  ©Eymds,  GMobm3zoLss
dob  byddgsbywmdsl  Mitggew  ©d

396530 9dM JoEEMdsL 3MHbEOm.
005Lmsb6s39, gOHO™Md  Labobo®vyenms,

sbgomo

6H™d
JmObseol  ghmame  dzombggel s3 bmdgHdog
30535HMd” ,099H0EOMWo JMI3sbool 3MdEo3ol
dodmbogol“ 9dl3wHbon® HBOMOILL, MmIgedos
2396boos  IOMI0MLTIODEYIMH030 3900l
fomdmgdob b393053035 B39b0 3oMEHboMMO 3MT3s600l

365gd¢035d0.

0bs0gdomg  298mEgdol  dmogzsMo  mgdos
»@3L5JAgd0L Sbswo FmMHIGRO 0RO g3mdsdo®.
dm390mem 636 035d0 o6dmagbogos

565990060 M39 FOMIOL LHTSODEEOL 5T oG o IOo
09dobodo  dodmgbowo LEsG0gdo, MMIWwgdos
03569  x935b0d30ol  Labgwmdol  mdowrobol
Lobgendfogm Mbog9MLoGgGHoL 099HO O
B3 OIGBY 2023 ol g LadayobEHOm

B596O09dL 95349dbgdo.

SUGOG00L OHMdMO35d0 30, d30mbzgwl 9d69ds
F9LodEgOMBdY, 2593DML  LsObEHYMJLM  LEHOEG0HOL
36MIoL LodoOMNEOL 0lge 3OMdGIMEG 19d9dDY,
OH0amM03ss  byduoerm@mo  dg30(Mmgds  Lodwdom
520D, ©ALsJdgdol  dogh  3gMLbmbowrmGo
dmbs390900L  ©3MTsg9ds  [obsbabgardgzmrvyengdm
MOH0YNHNMIST0 ©O ©sLJIGOsYBY ©IxdbgdYO
X 9b63OMgEmdol sD®Zg3s.

©obLbOWw,  0dgL (QION
L50b6EIOJLM S LELEGYJIP M ObFMOTo300L J0WYOSL
990wgdm Bz9bo  §m@bscrol  BMOHEEWgd0IL s
L0s8M369d0m 539 MEYOOMN MJ390L ©)3935300MU.
O0MamO3  Yymz9em3z0b, oMol Ibomds
9439 08 Mmd309JGHIOH0 FmbsBOIOOLS My bsddosbo
(ORYEY
090000 359m(399505 H39Fold S Qovdx MmdILYOSL
399909mdL bgenb.

0MEMU, MmO 5 [obs godmgdsdo s03b0dbgom,

B30bm30L Moo 53509390905, OG™I gl
339 99bmg bmdgmds obows ol Lobsmeng,

309m3mggodm,

B396956

Hoboogdol  dolowgda, 00 g99mbogools

oMoz FMMbseol bsdmdsgzwm 45630005090 LMSE

sbobmEo
39330L  gobbmM 309w gdsLss

0535330609000, 9HN-9OH0
m3b60d3bgarmgzsbqlio
dgo®mo  Logrmdzgero  dogso,
950Hgds 2025 {eolbomgol G0l bogsMsraggo.

H@Iwol  Lodmermm

g9®bscmols 498mB(390germs

Lsbgaroms s 3sEogolEgdoom,

sbma. 3GMA., Md. 00 5d0MmBsdz0wo
0d0olo, 2024 fjerob ©939939M0



A LETTER FROM THE EDITOR-IN-CHIEF

Dear reader,

We are pleased to present the fifth issue of the scientif-
ic-practical journal Contemporary Labour Law Review,
launched by the Center for Contemporary Labour Law.

It is important to emphasise that this publication is
also prepared within the framework of close coopera-
tion with our partner company, Guram Chaduneli Law
Office. Continuous and unconditional support of such a
successful and promising law firm is very important to
us, for which we would like to express our sincere and
special gratitude to its leadership.

In addition, we are delighted to continue to offer
our loyal readers the Law Firm Practice Review section,
where the specifics of labour law dispute proceedings
from the practice of our partner company are discussed.

The main topic of this issue is New Forms of Em-
ployment in the Digital Era. This section presents pa-
pers dedicated to this topical issue of contemporary
labour law, which are based on master’s theses defend-
ed in 2023 at the Faculty of Law of Ivane Javakhishvili
Thilisi State University.

As for the section Article, readers will have the op-

portunity to familiarise themselves with interesting pa-
pers on problematic topics of labour law such as sexual
harassment in the workplace, processing of personal
data by employers in pre-contractual relations and em-
ployment-based health insurance.

In conclusion, we hope that you will find interest-
ing and useful information from the pages of our jour-
nal, and we look forward to your feedback. As always,
we are ready to accept all objective opinions or kind
suggestions that will contribute to the refinement and
improvement of future editions of this journal.

Finally, as we mentioned in the previous edition,
it is very exciting for us that this year the fifth issue
has already seen the light of day, thus providing a solid
foundation for the implementation of one of the most
important plans set for the future development of the
journal, the final realization of which is expected by
2025.

On behalf of the Journal Publishers
and yours respectfully,
Assoc. Prof. Dr. Giorgi Amiranashvili

Thilisi, December 2024
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Ana Surmanidze (MA in Law)

The Peculiarities of Determining the Legal Status of Individuals Working on
Digital Labour Platforms

Abstract

This article focuses on the peculiarities of determining
the legal status of individuals working on digital em-
ployment platforms, which appears to be one of the
most problematic issues of the gig economy. Since a
platform worker does not directly fit into the legal defi-
nition of either an employee or a self-employed person,
it causes numerous problems at a legal level, including
insufficiency of social guarantees.

The issue is further exacerbated by the fact that in
order to avoid various obligations outlined in labour
laws, digital platform companies enter into service
contracts with workers and place the burden of re-
sponsibility on the workers themselves. The main rea-
son for this kind of treatment is the workers’ ability
to self-govern their time management and the “pay-as-
you-go” remuneration model, a defining feature of such
digital employment platforms. There are also frequent
cases where companies operating behind the platform
unilaterally change the terms of contracts, which ulti-
mately puts the worker in a very difficult position.

Given the complexity and diversity of digital em-
ployment platforms, reaching definitive conclusions
about the legal status of digital platform workers re-
mains challenging. Courts across different countries
adopt varying approaches in classifying such workers.
However, defining the legal status of individuals work-
ing on digital employment platforms is an issue with
mostly location-based work platforms, to which the ar-
ticle devotes more attention compared to the general

overview of crowdwork platforms, where the issue is
almost non-existent.

To thoroughly examine the issue, the article reviews
court practices and legislative frameworks from vari-
ous countries. It also discusses international initiatives
and approaches on this matter. Regarding the latter, the
role of the International Labour Organization (ILO) is
particularly noteworthy, which, with its guidelines, has
constantly tried to pave the way for many countries to
the correct legal classification of individuals working
on digital employment platforms. The article discuss-
es the recent important processes actively taking place
in the European Union regarding digital employment
platforms, which will soon be crowned with a directive
and will decide once and for all how to correctly deter-
mine the legal status of individuals working on similar
platforms in many countries. Together with interna-
tional practice, the reality in Georgia and the important
processes that allow us to see the path of this country in
determining the legal status of individuals working on
digital employment platforms are briefly reviewed in
this article. At the national level, the article also focuses
on the important role of institutions such as the Public
Defender and the Labour Inspection.

The goal of the article is to provide recommenda-
tions, tailored to the Georgian legislative framework,
aimed at improving the regulation of the legal status of
individuals working on digital employment platforms,
using a comparative legal perspective.

11
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Ana Inaishvili (MA in Law)

Legal Regulation of Remote Work: Foreign Experience and Prospects of Its
Implementation in Georgia

Abstract

With the rapid development of technology and the
continuous expansion of the World Wide Web, re-
mote work has become a defining feature of the mod-
ern labour market. The shift from traditional offline,
office-based work to remote work arrangements has
significantly altered labour relations, presenting both
opportunities and challenges to employees, employers
and policymakers alike. To ensure that fundamental
changes are relevant and effective in protecting the in-
terests of all involved parties, they require a re-eval-
uation of the existing legal framework. Legal systems
around the world are now faced with a dual challenge,
i.e., on the one hand, to adapt to the current changes
and, on the other hand, to maintain the primary ob-
jective, which is to ensure safety and fair balancing of
interests in labour relations.

Taking into account the above, the purpose of the
article is to examine the fundamental concepts and
principles of remote work and to identify the critical
challenges associated with this evolving form of em-
ployment. It provides a thorough understanding of
remote work as a concept, analysing its various forms
and the impact on employees' rights, work-life balance,
and employer obligations. Central to this discussion is
the question: how legal frameworks can adapt to ensure
that remote work arrangements are implemented fair-
ly, equitably and sustainably?

One of the important issues addressed in the article
is the extent to which current labour laws can address
the unique challenges posed by remote work. These
challenges include issues related to employee privacy,
data protection, work hours and the right to disconnect
from work-related communications. The article high-
lights that traditional legal concepts, such as working
hours, overtime, and occupational health and safety,
become more complex and relevant when applied to
remote work scenarios. For example, the blurred line
between work and personal time can lead to over-
work, and exhaustion and potentially harm employee
well-being and productivity. Furthermore, the rise of

digital monitoring tools by employers raises questions
about the protection of employees' privacy in a home-
based work environment.

Through both multilateral and bilateral internation-
al regulations, as well as domestic policies, the article
also examines how different countries have addressed
the abovementioned challenges. An analysis is con-
ducted using examples from different jurisdictions that
have taken proactive steps to regulate remote work.
For instance, the European Union has made notable
progress with directives, such as the Work-Life Bal-
ance Directive, which provides more flexibility for em-
ployees, including remote workers. Similarly, countries
like France have introduced the “right to disconnect,”
which ensures that employees are not obligated to re-
main available outside of working hours, thus protect-
ing their work-life balance. These examples are the
basis for evaluating the effectiveness of the regulations
implemented in various jurisdictions.

In the case of Georgia, the article examines specific
provisions of Georgian labour law and assesses whether
they are adequately equipped to protect the interests of
remote workers. The analysis focuses on how Georgian
labour law has adapted or failed to adapt to the chal-
lenges of remote work, examining key legal provisions
and their practical application. For example, the article
discusses how Georgia’s legislation regulates working
conditions, compensation, occupational safety and the
extent of employer oversight when work is performed
remotely. It also highlights the gaps in the current legal
framework, such as the absence of clear regulations on
remote work arrangements, and suggests changes that
could better support both employees and employers.

Moreover, the article explores the role of interna-
tional labour standards, established by the International
Labour Organization (ILO), in the process of regulating
remote work and shaping national policies on remote
work. As it is known, the guidelines provided by in-
ternational organizations can serve as benchmarks for
countries like Georgia, which will allow them to devel-
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op comprehensive policies. The article emphasizes that
while these standards provide a useful starting point,
their effective implementation requires consideration
of local economic conditions, cultural factors and the
specific needs of the national labour market.

Another critical aspect discussed in the article is the
importance of balancing flexibility and security in re-
mote work arrangements. Although remote work can
also give workers flexibility in terms of work location,
time, etc., it still brings about difficulties for job securi-
ty as well as maintaining the employment relationship.
The article discusses the concept of “telework” and
other remote working models, highlighting how legal
frameworks must adapt to ensure that employees who
work remotely are not excluded from benefits offered
to offline workers.

In addition to analysing regulatory approaches, the
article presents various best practices adopted by policy-
makers to address the challenges of remote work. These
practices include developing clear remote work poli-
cies, setting limits on working hours and implementing
mechanisms for monitoring employee well-being with-
out violating their privacy. These examples are intend-
ed as a practical guide for policymakers and employers
seeking to navigate the complexities of remote work in
a fair and balanced manner.

The results of the abovementioned analyses suggest

32

that a more nuanced path to regulating remote work
is necessary — one that considers both employee and
employer interests as well as socio-technological trans-
formation within an increasingly digitalized world.
Even as labour law undergoes reimagining in line with
new forms of work, it must ensure that the most funda-
mental principles on which this area has been founded
- fairness, equity and a worker’s right to decent work
— continue within the framework governing remote
working arrangements. This will require an effort on
the part of governments, employers and workers orga-
nizations to craft responsive policies for the changed
work order.

In conclusion, the article gives practical recommen-
dations regarding the amelioration of legal regulation
of remote work in Georgia. This implies that Georgian
labour law should be specifically amended and supple-
mented to incorporate rules on remote work, including
working hours, compliance of remote work machin-
ery and data protection norms concerning the rights/
responsibilities employers (companies) have regarding
their employees. By studying the experiences of other
countries and exploring relevant global best practices
available to Georgia, it is possible to identify gaps in
our legal system and bring labour law into line with
internationally recognized standards.
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Prof. Dr. Marina Meskhi

Sexual Harassment as a Violation of Labour Rights and Challenges of
National Legislation

Abstract

The article examines the legal regulation of sexual ha-
rassment as a violation of labour rights, analysing rele-
vant international and national legislation, along with
the prevailing challenges in addressing this issue.

Sexual harassment, as a form of controlling and ma-
nipulative behaviour, exerts significant emotional harm
on the victim. Due to the offensive nature of such con-
duct, it transcends being merely an ethical issue and
constitutes a criminal offence. The establishment of
effective preventive mechanisms is essential to address
and mitigate its occurrence.

Workplace sexual harassment, as a violation of hu-
man rights and freedoms, and a form of discrimination,
represents a pressing issue and challenge in contempo-
rary society. Given the increasing prevalence of such
conduct, it is addressed through various international
and national legal frameworks and instruments.

The article analyses international and national reg-
ulations on sexual harassment, focusing on its mani-
festations in the workplace and examines two primary
forms: quid pro quo (exchange of favours) and the cre-
ation of a hostile work environment.

In determining the occurrence of sexual harass-
ment, the key factors are emphasized, including the
recognition that psychological harm is not a necessary
condition for establishing the fact of harassment. Addi-
tionally, the classification of an act as sexual harassment
depends significantly on the subjective perception of
the victim towards the conduct in question.

The article examines key international legal instru-
ments, including various European Union directives

and international conventions, which emphasize the
importance of establishing legal frameworks for ad-
dressing sexual harassment and ensuring the imple-
mentation of effective enforcement mechanisms.

The article emphasizes the standard set by the Is-
tanbul Convention on sexual harassment, highlighting
the importance of recognizing its fundamental princi-
ples and aligning national legislation with the Conven-
tion’s requirements to ensure consistency and effective
enforcement.

The review of national legislation focuses on the
existing legal framework addressing sexual harassment,
examining it both as a violation of labour rights and as a
form of discrimination. It provides an assessment of the
relevant legal provisions and the sanctions currently in
place to combat such conduct.

The article also addresses legislative gaps, particular-
ly the absence of mechanisms for enforcing administra-
tive liability in cases of workplace sexual harassment.

The article further emphasizes the necessity of es-
tablishing internal mechanisms for the detection and
prevention of sexual harassment, outlining their essen-
tial components and role in fostering a safe work envi-
ronment.

Additionally, the article presents relevant opinions
and recommendations outlining effective measures
necessary for combating sexual harassment within
the country. These recommendations are intended to
strengthen the legal framework and institutional re-
sponses to address this pervasive issue more effectively.
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Ketevan Katselashvili (MA in Law)

The Limits of Processing a Candidate’s Personal Data by the Employer
During the Pre-Contractual Stage

Abstract

Considering that almost every person has to be an em-
ployer, an employee or a candidate, problems associ-
ated with labour legislation are always causing great
interest and never lose relevance. Since any employ-
ment relationship is preceded by the stage of preparing
a contract, pre-contractual relationships are often very
complex and somewhat problematic. During this stage,
a great amount of personal data is processed, provid-
ing various ways for employers to go astray from the
original purpose of collecting such data. This could be
a result of weak or insufficient regulations in modern
labour legislation. Additionally, as the world progress-
es in digital sciences, more challenges come to light,
creating further practices in the hiring process, which
could eventually jeopardize the candidate’s personal
data protection in the process. Therefore, with this evo-
lution comes the necessity to rework the legal frame-
works that govern employment relationships.

Besides the fact that, in many cases, candidates are
at special risk concerning the illegal processing of their
personal data, it is also problematic that, in practice,
candidates are often rejected for employment precisely
based on personal data processed illegally, without pur-
pose and/or for discriminatory reasons.

The issue is exacerbated by the fact that legisla-
tion pays insufficient attention to the pre-contractual
stage in labour law and does not consider the specif-

ics of the status of employers and candidates/employ-
ees as strong and weak parties in terms of personal
data protection. It is necessary to take into notice how
such imbalance between the parties could create an
opportunity that can be exploited, consequently leav-
ing the candidates vulnerable to unfair or discrimina-
tive treatment in the labour environment. In light of
these challenges, it leaves no doubt that lawmakers
should re-evaluate the existing labour legislation and
the unique dynamics of the present labour market,
implementing new regulations for data processing
specifically for the pre-contractual phase, ensuring
that candidates are fully informed about their rights,
along with creating functional mechanisms for ac-
countability in cases of breaching data processing rules.

Given this context, the purpose of this paper is to
clarify the scope, risks and difficulties of data process-
ing by employers at different stages of pre-contractu-
al relationships. It aims to address the challenges that
candidates may encounter in the modern labour market
due to inadequate legislative regulation. After exam-
ining these issues, this paper addresses the immediate
need for modification and whole new reform in labour
legislation to ensure better protection for candidates
who are vulnerable to the misuse of their personal data
at various stages of the pre-contractual period.
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Evgenia Manukovi, Mariam Gorgotadze (LLB Students)

Employment-Based Health Insurance in the Face of Global Health
Challenges

Abstract

In Georgia, multiple legislative reforms were carried
out in recent years that aimed at the approximation of
Georgia’s labour standards with European standards.
Following the Association Agreement with the EU,
Georgia undertook various commitments, including the
ones about labour law, namely, regarding the health-
care and labour safety issues at the workplace.

Health and labour market are closely interlinked
and this connection influences economic growth and
development. Naturally, a worker’s health condition is
directly related to his/her productivity. Therefore, the
protection of an employee's health is a specific object of
special protection under labour law.

The need to protect one’s health, as that of the em-
ployed, was observed during the COVID-19 pandem-
ic. The pandemic put the business sector in a difficult
condition, especially in terms of the lack of employees.
Offering various healthcare privileges represents the
main reason for the employees to stay on the job. Em-
ployment-based health insurance is the most popular
one, which represents one of the types of guaranteed
social provisions by the employer, aiming to cover the
expenses of respective medical examinations and treat-
ment fully or partially for the employed. Amidst the
increasing prices of medical services, health insurance
creates a true possibility to enjoy this right.

The paper aims to clearly show the importance
of healthcare insurance, based on the work rela-
tions in the Georgian reality and define its advan-
tages according to the economic and state healthcare
programs of Georgia, with possible risks during the
labour relations. It is also noteworthy that represen-
tatives of patients' rights point out that employers are
mostly focused on profit and the advancement of the

80

company rather than on the protection of employees'
health. Therefore, this article will address the issue
of balancing the interests of employees and employ-
ers, which is primarily manifested in the problem of
distributing insurance premiums and the risk of los-
ing employment-based health insurance because of
the employee’s financial capacity.

As part of the research, various legal problems were
detected. The personified nature of health makes it im-
possible to meet the interests of each employee. This
leads to the need to improve corporate health insur-
ance packages being directly linked with the amount
of insurance premiums. The issue of mandating em-
ployment-based health insurance raises many risks and
challenges, which will also be discussed in this paper.

It is important to note that when it comes to ensur-
ing the protection of employee health, the primary as-
sociation is often with workplace safety issues, existing
and potential hazards, accidents, and occupational dis-
eases. However, the legal nature of employment-based
health insurance and its practical implications in real
life are equally complex and significant. The Georgian
legislature does not provide any regulations in the La-
bour Code to protect employees in insurance relation-
ships as the “weaker party,” ensuring they are not “op-
pressed” at the expense of the company's profits. This
issue is only addressed in insurance law and obligations
law, yet neither considers the protection of employees'
superior interests. Therefore, we will try to show that
employment-based health insurance plays an essential
role in terms of the social protection of the population
and helps the government to properly fulfil its commit-
ments. It leads to the necessity of proper regulation of
this area at the legislative level.
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EVGENIA MANUKOVT*

Specifics of Labour Law Dispute Proceedings in the Practice of Guram
Chaduneli Law Office

Introduction

Guram Chaduneli Law Office is pleased to continue its
cooperation with the Non-Entrepreneurial (Non-Com-
mercial) Legal Entity — Center for Contemporary La-
bour Law and, within the scope of this partnership,
continues to support the publication of the scientif-
ic-practical journal. Throughout the many years of our
firm’s practice, we have consistently achieved success
in numerous cases, including those related to labour
law disputes. Therefore, it is a great honour for us to
present an overview of several cases from the practice
of Guram Chaduneli Law Office as well as to share spe-
cific features of how new legal issues arising in labour
disputes are reflected in judicial practice. A thorough
examination of these key aspects plays a crucial role in
the systematic development of labour law and holds a
fundamental place in refining labour law practice and
shaping new legal trends.

1. Bonus — A Component of Compensation for
lost earnings?

In labour disputes in Georgia, the most common and
widespread claim involves the annulment of the de-
cision to terminate the employment agreement, rein-
statement to the original position, and compensation
for lost earnings. The substantive legal basis for such
claims is Paragraph 8 of Article 48 of the Organic Law
of Georgia — the Labour Code of Georgia — which pro-
vides that if an employer’s decision to terminate the
employment agreement is declared void by the court,
the employer shall, under the court decision, reinstate
the person whose employment agreement was termi-
nated, or provide the person with an equal job, or pay
compensation in the amount determined by the court.
Additionally, according to Paragraph 9 of the same Ar-
ticle, an employee may, in addition to being reinstated,
or to receiving an equal job, or receiving compensation

in exchange therefor, as provided for by paragraph 8
of this article, request compensation for lost earnings
from the date when the employment agreement was
terminated up to the date when the final court decision
declaring void the employer’s decision on terminating
the employment agreement was enforced. !

In disputes from this category, the primary issue
examined by the court is not only the legality of the
termination of the employment relationship but also
the precise determination of the amount of compensa-
tion for lost earnings. Reinstatement and compensation
for lost earnings constitute a form of compensation for
the damage caused by the employer’s unlawful action,
which, in turn, are classified as secondary claims. Ac-
cording to the established case law of the Supreme
Court of Georgia, as well as interpretations found in le-
gal literature, back pay is understood as the income that
the unlawfully dismissed employee failed to receive
during the period between the dismissal and reinstate-
ment, i.e., income that would have been earned had the
dismissal not occurred. In other words, back pay refers
to the remuneration the employee would have received
during the period of forced absence.” The annulment
of the decision terminate the employment agreement,
from the perspective of a legal consequence, leads to
the restoration of the state that existed prior to the
invalid grounds of termination and to the compensa-
tion of damages incurred by the employee as a result of
the employer's unlawful dismissal. Under Article 394,
Paragraph 1 of the Civil Code of Georgia, if the obligor
breaches an obligation, the obligee may claim damages
arising from the breach. This rule shall not apply when
the obligor is not responsible for a breach of the obliga-
tion. Under Article 408, Paragraph 1 of the Civil Code
of Georgia, a person who is liable to pay damages shall

* Junior lawyer at Guram Chaduneli Law Office.

! Organic Law of Georgia “Labour Code of Georgia”, LHG, 75,
27/12/2010, Article 48.

2 Chachava S., Meskhishvili K., Article 48, in: Kereselidze D., Chachva
S., Zaalishvili V., Shvelidze Z., Meskhishvili K. (Eds.), Commentary on
the Labour Code of Georgia, New Vision University Press, Tb., 2023,
645.
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restore the state of affairs that would have existed if the
circumstances giving rise to the duty to pay damages
had not occurred. Furthermore, under Article 409 of
the Civil Code, if damages cannot be paid by restitution
or if such restitution would require disproportionately
high expenses, then the obligee may be given monetary
compensation.?

For the proper formulation of a claim, it is essential
to accurately determine the amount of compensation
for lost earnings, at which point the following is tak-
en into consideration: the duration of the employment
relationship and the amount of remuneration. The cal-
culation period for back pay includes the time from
the employee’s unlawful dismissal until the date of en-
forcement of the final court decision that invalidates
the employer’s decision to terminate the employment
contract.

In the modern world, one of the emerging trends
in the labour market is the regulation of bonus-based
labour remuneration. Employers, seeking to encourage
employees, actively implement various bonus schemes,
which are individually defined either in the employ-
ment contract or in a supplementary agreement. From
a legal perspective, a bonus to be received by an em-
ployee is considered a discretionary payment, the re-
ceipt of which depends on the occurrence of specific
circumstances such as meeting sales targets, the quality
of the employee’s work, their competence, and/or an
evaluation of corporate behaviour. This development
has introduced a new reality, whereby employees, in
the process of formulating a legal claim, include not
only fixed wages in the calculation of back pay but also
an estimated bonus amount. Accordingly, the prima-
ry issue examined by the court is whether the bonus
should be considered a part of the compensation for lost
earnings. In such cases, the court takes into account any
agreement between the parties regarding the payment
of the bonus.

According to the approach established in court prac-
tice, employees often justify their position by arguing
that “the claimant performed work and received remu-
neration, and whether part of that amount was labelled
as a bonus, salary, etc., this terminology does not mate-
rially alter the total accrued remuneration. Had the em-
ployment contract not been terminated, the employee
would have continued to receive remuneration that
consistently exceeded the fixed amount specified in the

3 Civil Code of Georgia, Parliamentary Gazette, 31, 24/07/1997, Article
394, Article 408.1, Article 409.
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employment contract.” However, under prevailing ju-
dicial practice, this reasoning is not taken into consid-
eration. The court considers a bonus to be a discretion-
ary payment, not an employer’s obligation. Therefore,
as unearned income, its consideration for the entire
period following the termination of the employment
contract and for the purposes of determining forced
back pay is unjustified. According to the interpretation

«

of the Supreme Court of Georgia, “... the bonus to be
given by the employer is a discretionary payment. This
means that the employer is not obligated to provide a
discretionary payment in the future, i.e., the fact that
the employer provided a bonus to the employee in the
past does not preclude the employer from withholding
such compensation in the future... The past provision
of a bonus to the claimant by the defendant does not
justify the obligation to pay such compensation in the
future.”

According to the interpretation of the Supreme
Court of Georgia, it is important to distinguish between
the concepts of a “bonus” and “variable salary”. Specifi-
cally, “unlike a bonus, a variable salary is not subject to
the employer’s discretion or will; rather, it is a strictly
defined remuneration based on the employee’s output
and must be calculated according to the actual work
performed.”

Therefore, under established court practice, it is
considered unjustified to include a bonus as part of
compensation for forced absence (back pay), since do-
ing so would create an objective basis for the employ-
ee’s unjust enrichment.

2. Expiration of the Employment Contract Term
Within the Framework of a Court Dispute

As mentioned above, in judicial practice, the most com-
mon subject of disputes in labour-related cases is the
annulment of the decision on terminating the employ-
ment agreement, reinstatement to the original position,
and compensation for lost earnings. Due to the specifics
of such disputes, various circumstances are taken into
account during court proceedings. First and foremost,
when determining the disputed and undisputed factual
circumstances, the existence of the employment con-
tract and all of its essential terms are defined:

* Judgment of the Chamber of the Civil Cases at the Supreme Court of
Georgia of 11 June 2021 on case No. AS-1304-2020.

> Ibid.

6 Ibid.
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a) information on the parties to the employment
agreement;

b) the employment commencement date and the
duration of labour relations;

c) the working time and rest periods;

d) the place of work, and information on the differ-
ent places of work of the employee if his/her regular or
primary places of work are not determined;

e) the post (where applicable, with an indication of
a rank, a grade, a category, etc.), the type and descrip-
tion of work to be performed;

f) the remuneration (with an indication of a salary
and, where applicable, an increment), and the proce-
dure for the payment thereof;

g) the procedure for compensating overtime work;

h) the duration of paid and unpaid leave and the
procedure for granting said leave;

i) the procedure for the termination of labour rela-
tions by the employer and the employee; and

j) the provisions of a collective agreement, provided
that the employment conditions of employees are regu-
lated differently under said provisions.”

It is noteworthy that the term of the employment
contract is directly related to the enforcement of a sec-
ondary claim raised by the plaintiff; specifically, the
issue of reinstatement to the workplace. Based on this,
we would like to share a case from the practice of the
Guram Chaduneli Law Office, where the expiration of
the employment contract, within the framework of the
court proceedings, made the enforcement of one of the
plaintiff’s claims, namely, reinstatement to the work-
place a matter of dispute.

Within the framework of the mentioned dispute,
Guram Chaduneli Legal Office represented the defen-
dant — LLC “X,” where the plaintiff, G.K., was em-
ployed as an assistant to an expediter. In the context
of the employment relationship, the employee, G.K.,
was dismissed from the position based on Subpara-
graph “h” of Paragraph 1 of Article 47 of the Labour
Code of Georgia, specifically due to a violation of obli-
gations under the individual employment contract and
internal labour regulations. This was because, during
the previous year, a disciplinary measure stipulated by
the internal labour regulations, namely, a warning, had
already been applied to the employee. The employee,
G.K. sued to annul the dismissal order, be reinstated to
the position and receive compensation for lost earnings.

7 Organic Law of Georgia “Labour Code of Georgia”, LHG, 75,
27/12/2010, Article 14.

We would like to draw attention to the factual circum-
stance that, during the course of the court proceedings,
the employment contract between the parties expired,
which necessitated the clarification of the claim. Spe-
cifically, the court explained to the plaintiff that even
if the dismissal order were to be declared invalid, the
plaintiff's secondary request for reinstatement could
not be enforced, given that the employment contract
had already expired.

In such cases, labour legislation, with the aim of
protecting the employee’s interests, offers an alter-
native, which, in this instance, has been used by the
plaintiff. Specifically, since, due to objective reasons,
full legal restitution of the plaintiff's rights, namely,
reinstatement to the original position, could not be car-
ried out, there is a basis for imposing compensation on
the employer in favour of the employee under Article
48.8 of the Labour Code of Georgia.® The law does not
establish specific criteria for determining the amount of
compensation; instead, it is assessed by the court based
on the evaluation of the specific factual circumstances.
The compensation should, as much as possible, ensure
the restoration of a fair balance in the event that the
dismissal order is declared invalid.

It is worth noting the numerous interpretations by
the Supreme Court regarding the nature and essence of
compensation: “In cases of unlawful termination of la-
bour relations, compensation is one of the measures of
employer liability defined by a special norm. It must
ensure the creation of a minimum social guarantee for
the employee, which clearly distinguishes it from full
reinstatement to the original position. With regard to
determining the amount of compensation, it should be
noted that this legal matter falls within the court’s dis-
cretion. In doing so, it must be considered that labour
law compensation simultaneously covers both the ma-
terial loss suffered by the party as a result of the un-
lawful dismissal—until they find reasonably compara-
ble employment—and the moral harm caused by such
unlawful dismissal.”

It is also important to draw attention to the deter-
mination of the calculation period for back pay. As al-
ready noted above, according to the general rule, the
calculation period for back pay includes the time from
the unlawful dismissal of the employee until the date
of enforcement of the final court decision recognizing
the employer’s termination of the employment con-

8 Ibid, Article 48.
° Judgment of the Chamber of the Civil Cases at the Supreme Court of
Georgia of 18 February 2021 on case No. AS-792-2019.
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tract as invalid. However, based on the specific factual
circumstances of this case, namely, the expiration of
the employment contract, the calculation period for
lost earnings should be determined from the date of the
employee’s unlawful dismissal until the expiration date
of the employment contract.

3. Specifics of Appealing Disciplinary Sanctions

Termination of an employment contract is one of the
key issues in labour relations. The legality of termina-
tion and strict adherence to proper procedure are es-
sential to avoid prolonged disputes. Georgian labour
legislation provides a thorough list of grounds for ter-
minating an employment contract to establish clear le-
gal boundaries and prevent violation of rights. Further-
more, the grounds that may lead to termination should
be as clear and understandable as possible for the em-
ployee.'” According to court practice, the most com-
mon ground for termination of employment contracts
is Article 47, Paragraph 1, Subparagraph “h” of the La-
bour Code of Georgia: the violation by an employee of
his/her obligations under an individual employment
agreement or a collective agreement and/or of internal
labour regulations, if any of the disciplinary steps under
the said individual employment agreement or collec-
tive agreement and/or internal labour regulations has
already been taken against the employee during the last
year.!! Consequently, when the legality of the termi-
nation of labour relations based on Subparagraph “h” is
disputed by the employee, “the employee has the right
to make the subject of a dispute this specific ground by
arguing that the disciplinary measure applied against
them within the past year was unlawful and unsubstan-
tiated,”'? — explains the Supreme Court.

It is noteworthy that, in most cases, employees,
when appealing to the court, appeal only the dismissal
order, while the prior orders imposing disciplinary li-
ability are not disputed by the plaintiffs. An additional
issue arises from the fact that the Labour Code of Geor-
gia does not specify a time limit within which an em-
ployee has the right to appeal the disciplinary measure
imposed on them. This legislative gap leads to diverse

10 Chachava S., Bakakuri N., Meskhishvili K., Article 47, in: Kereselid-
ze D., Chachva S., Zaalishvili V., Shvelidze Z., Meskhishvili K. (Eds.),
Commentary on the Labour Code of Georgia, New Vision University
Press, Tb., 2023, 534.

' Organic Law of Georgia “Labour Code of Georgia”, LHG, 75,
27/12/2010, Article 47.

12 Judgment of the Chamber of the Civil Cases at the Supreme Court of
Georgia of 10 June 2022 on case No. AS-808-2021.
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interpretations in judicial practice. In one case, the
Court of Appeals explained that “since, in the case of a
disciplinary sanction, there is no special time limit for
judicial appeal indicated in the organic law, taking into
consideration the specifics of labour relations, by analo-
gy, the 3-year period of limitations stipulated in Article
129.1 of the Civil Code should not be applied. Instead,
the 1-month deadline for appealing an employer’s deci-
sion as defined in Article 38.6 of the organic law should
apply to this type of relationship. This is because, in
the case of appealing a disciplinary sanction that did
not result in the termination of employment, the only
legal interest in the plaintiff’s declarative claim may be
to ensure that, within one year of the imposition of the
disciplinary sanction, the employment relationship will
not be terminated on the basis of subparagraph “h” of
Article 37.1 of the Labour Code due to a new violation.
Therefore, applying the 3-year period of limitation
would undermine the purpose of the aforementioned
provision of the organic law. Moreover, it should be
taken into account that, in cases where a disciplinary
sanction is imposed without terminating the employ-
ment relationship, the parties continue their labour re-
lationship. Thus, the disputed issue must be resolved
promptly. In addition, while a 30-day appeal period is
set for disputing termination of employment, setting a
3-year appeal period for other sanctions would result in
unequal treatment. For this reason, in the case of im-
posing a disciplinary sanction, the appeal period should
be defined as 30 days from the date the order imposing
the disciplinary sanction is delivered to the employee
or from the moment they are informed about its con-
tent.”!3

It is noteworthy that the reasoning of the Court of
Appeals was not shared by the Cassation Chamber. Spe-
cifically, the Cassation Chamber focuses on the grounds
of termination of the employment contract established by
subparagraph “h” of Article 37.1 of the Labour Code and
notes: “When the legality of termination of an employ-
ment relationship under subparagraph “h” is being disput-
ed, the employee has the right to make the subject of a dis-
pute this specific ground by arguing that the disciplinary
measure applied against them within the past year was un-
lawful and unsubstantiated. Since the legislator connects
the activation of subparagraph “h” of Article 37.1 to the
one-year period prior to dismissal, the employee has the
right to dispute the disciplinary sanction imposed within
that year — which is the legal prerequisite for applying

13 Ibid.
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this ground — within the one-month appeal period estab-
lished for disputing the termination of employment under
this subparagraph. Otherwise, it would be impossible to
examine the lawfulness of applying subparagraph “h”. The
Supreme Court clarifies that the interpretation of the time
limit should not be made to the detriment of the employee
— even if, in this case, the period is not separately regulat-
ed, although subparagraph “h” of Article 37.1 specifically
refers to a sanction imposed within the last year.”"

The Cassation Chamber also draws attention to
the amendment N°7177 made to the Organic Law on
29 September 2020, which came into force on 5 Octo-
ber 2020.5 Specifically, under Article 74 of the Labour
Code, a person may, in addition to the claim referred to
in Article 48 of this Law, file another claim stemming
from this Law within 1 year after he/she/it has become
aware or ought to have become aware of the violation
of the right. According to a widely accepted view in
academic literature, this article concerns limitation pe-
riods arising from claims that do not stem from the ter-
mination of the employment contract. Consequently,
it is more likely that the one-year period of limitation
applies to claims that arise within the framework of an
ongoing employment relationship.'®

Conclusion

In the practice of labour disputes in Georgia, one of the
main issues is the protection of employees' rights in cas-

14 Ibid.

15 Ibid.

16 Meskhishvili K., Article 74, in: Kereselidze D., Chachva S., Zaalishvi-
1i V., Shvelidze Z., Meskhishvili K. (Eds.), Commentary on the Labour
Code of Georgia, New Vision University Press, Tb., 2023, 828.

es of unlawful dismissal. Compensation for forced lost
earnings is one of the most important mechanisms for
restoring the violated rights of employees. Therefore,
both theoretical and practical research of this institu-
tion is essential as new realities continuously emerge in
the labour market that must be clearly regulated from a
legal standpoint. As noted above, a bonus is considered
a conditional payment dependent on the employer’s
will and is not deemed part of the compensation for
lost earnings.

Additionally, the determination of the term of the
employment contract becomes critically important
during judicial proceedings. The expiration of the em-
ployment contract term excludes the possibility of re-
instatement, making compensation the only alternative
for the employee in terms of damage recovery and pro-
tection of social guarantees.

Another important aspect of employee rights pro-
tection is the timely and lawful appeal of disciplinary
sanctions. Although the Labour Code of Georgia does
not define specific time limits for appealing disciplinary
actions, practice shows that courts interpret this issue
inconsistently, which at times hinders employees from
effectively realising their rights.

Therefore, based on the current legal framework
and judicial practice, it can be concluded that the pro-
tection of labour rights is linked not only to the proper
understanding of the content of employment contracts
but also to the timely and well-grounded application
of legal procedures and mechanisms established by
law. Judicial practice and legal interpretation point out
the necessity for employees to be well-informed about
their rights and the means to protect them.
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