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LEsGngdo

dMv35000mMbLNBNLNgMN 3Mb3YMY63NNc BnY5690mMn BN360L odMNZM Bno-
60L 803Yy9690¢eMnb dngfM domydymn dmggdnb dnby3z0m

sbmes. 3Gma. md. gomGgo Gabosdzoemo
odoobob bobgendbogm mbnggmbodgdo

@enmob 3oggbermbo

@5 9b9b0L @dscengbo Lodbamgm bobodsmorenmb 369009680 (396Lombam g8 memn)

A. 56353900mbobeobngMa 3mb3inmgbznom
dnygbgdyemo basba: Bmasn bmM3sGoymo
RosARm

5615 3900mbobonbogMo 3mb3nMgbznom doyg-
bgdmo Dosbo ©s dobo godmmgmoal 360dgcog-
3980 Joorm oggMo@omm mo@qMmoG@sda go-
bboemyyemo o6 oMb o o6 5MLOMAL 535bmsb o-
39300695990 bobodsGmmm 3Mad@ngs. sdab bo-
30Mob3dnfMme, g9M3sbyma 3Msg@ogs o Lodg-
(36096m moBgfodm@s Lojdome gGomue Lyy-
Gombo s Rodmbomgamb g3ma30bmdL 08 36nd)g-
039d0bs, b Logdzgmbg Mbos Imbrogl
59339090 3mb3Mgb3n0m doygbgdama boo-
Bolb mEgbmdol ®osbasfndgds. 33 gsdmmgmal
96o-gfm 3o geonds, Mm3molb  bLobaMag-
SEMEIE, (@3 3980b3g39380, 8m8grgdl
369bm3x309, doRbgymos ss3gmnmbaboabog-
0 3mb3nMgb300m ©o35390mmo ool dog do-
0gdmmo 8005360.1 9L 860l ob L3gznsma&a bgbo,

T ab. BGH NJW 1996, 2098; BGH NJW 2014, 381; BGH
GRUR 2016, 860; BGH NJW-RR 2001, 1542; OLG
Mdinchen, Endurteil vom 16.04.2015 - 23 U 352814;
MiKoBGB/Oetker, 9. Aufl. 2022, BGB § 252 Rn. 37.

Gm3mob 39dg9mdomsz dmeogazntegds bi-ob
411-9 3qbmob (dogmgdgmo dgdmbogsmn) 360-
&gfondgda.

l. 411 2 39bmab sgnmo > B9bdi0s Basbab
365bmanMgdabl Ladsmormalb pmads@ogzal
B3 mgddn

dommgdge dg3mbagaml, 408 1, 411 1 3¢bemg-
d0b Babggom, BomMmdmawagbl yggmes Jmbgdmogo
3mbaz0s, Mol Bomgdabsg oboMamadema dme-
bgEbgdos Dosbal 30dm3bzgzo dgdmbggzal o-
©am8olb g3o6939.2 dgbodmm Jmbgdoga LoMag-
demab bL3gd@mn, AMgmbos sDIMIMgdn ©o-
3b0s690malb §3500gd0Lb godm 13390l bymnsb,
bogdomm GoMmmmo, dmazegb GmamE 3 dMmIom
dgdmbogomb, sbggg Jmbgdfnga bozgmggdal Mgo-
m0bgdob dg9a90 o gdmem Imagdsb.3

maboodgoemoldomendy, Ladmdomadm 3mmgdbolb 3mdg-
B& oMo (M. §o6@Mns), mdoemabn 2019, 34b. 411 390
10; BGH NJW-RR 1989, 981.
mabosdgoemoldsmendyg, Ladmdomadm 3mmgdbolb 3mdg-
6&oM0 (Mgo. Fo6@Mns), mdoemabn 2019, 4b. 411 390
10; BGH NJW-RR 1989, 981.
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1. 359mbagmalb domgdab LogsMmsmomds

411 2 9gbmo dgo3o3L dommgdgmo dg3mbe-
3ol gobbadmgmal 3M0@gcMandl. donmgdmaw
0m3mgds dgd3mbagamo, Mm3gmbss 3mgaemyg doo-
0g0@s 33mEgdmgdol K gMmgzsbn dgbAyymgdals
398bgq3090.4 o9 Ibmemme  bosbol (dbmgswo
3bm36930bgmmo godmznrmgdol dobgogom) be-
3965mmmdob 308 gMH0mdn° Bosbol 3s8mdb3a-
300 439900l gobbmm(3ngmagdobomgals o6 godm-
33503985.% Imaqdal Hgomabgdol dobbo wmbos
3560LsbM3OML Mg8MHML3gGommoa 3Mmabmbals
boggmdzgmdg, Mo AHMbLs gobomgamabbabgdg-
™05 D0obal 8m3 @ obn §3gwgdal dg3ama dmgmy-
Bome 60630070(4)360.7 dsg0m0mo, ms@omools dm-
33960560 domgonlb dm3sMgals d93mbgggedn doyy-
0gdgmo  dg3mbagmol  bLoboo  sbsbmonMogds
domosbo dmaqds, donbgosegs 0dobs, MM Ju-
mdalb Im3g6@8dn 93 dmggdal Mgomadgdal
semdommds 1:10000 0ym.8 ©s8%0sbgdmob 4890-

d0b dgegaoe ©sdeMmomgdnmoal dogf bgmowsb
35339500 59(30980L aMgdymadol s (3. b.
L3gg Mmoo YGn dmggds), Jombgosgsm 0daby,
M3 B0boLBsM gomgmawn o6 nym, 3506(3 BoM3m-
0©39bL 565bManMgdoe doymgdgem dgdmbagamb,
09) 39(30900L oMgdymagds Mgomumo go0bo-
05 5 E3DsMsmgdnmo 35030 3306M7d@s -
3b0s6gdmabogsb dobomgdo Gumal ©d560g-
3sb.°

o 0gds Mbws, 411-9 dqbo domados oMs dbmemme bo-
bgm3g3@mmagdm, oMedge obgzg gmod@nma Dasbol
mmbsg. 98 dgd8mbggzedn ,30mgdamadal xgHmazoba
IgbEmmgdol” (GmamE(3 30dmomg@ueo basbolb smgmal
Bgm@omal) gdzngemabdl oMol ©gmogdd&neo bgboom
o3mo boggomol sMEsbsbgds bomdmawaqbl, Mabno-
dgoeno/Bomenndg, Ladmdomodm gmmgdbob  3m3gb@ et
(F90. Fob@Mns), mdamabo 2019, ab. 411 L. 11.
maboodgoemoldomemndy, Ladmdomadm 3mmgdbalb 3mdg-
b&oM0 (M. FobGMas), mdoemabo 2019, dab. 412 35-6
o dm3®y3bm ggmao.

maboodgoemoldomerndy, Ladmdomadm 3mmgdbolb 3mdg-
6@ om0 (Mge. FobGnmns), mdoemabo 2019, 3ab. 411 39¢mo
8.

mabosdgnemoBoomenady, Lodmdomodm 3mwgdbol 3mdg-
6&oM0 (Mge. FobGnMns), mdaemabo 2019, 3ab. 411 390
8; Brox/Walker, Allgemeines Schuldrecht, Minchen
2007, § 31 Rn. 17.

2. 411 2 qgbma, AmamA(3 309335 YM™dab
0ngm@onb dmeogaz0Mgds

dgbodadabow, gMmn dbMog, bz-ob 411 2 dybema
o mgds Mbs, 30M39em Mogdo, 3@ 30(3900L G30-
Goob 9@ F0omgdol 43bobaMgds. 0 omdzs sl
57430 358 gMnsmmE-bodsMmmgdfmngo dobasstbas.

396dme, donmgdgmo dgdmbogmal @owggbabsls

833‘3@366030 5009339@mmdob 308 gcomdn
396 0gbgds goamonggn.” 5d0@mds(z gb bmmMdo

BotImaa bl 50093358 MMoL mgm@oal'? dm-
©0x30(30609850 L3g (30 MESE doymgdgmo dgdm-
bagemob  Jg3mbgg30bom30L.12  s@g339@ O™l
36008 gc0mdn  ,A3g9madMogn” gm&mdom, dods-
Bommods Hhzgnmm Dosbals sbsdmeymgdals go-
dmM0(3b30b0396 — oF SboDEONM©gds ab, Moy
Bmadeo (3bmzMgdobgmmo godm@amgdol dobg-
3000 3Msbogomomom nym. 530b LadnMab3nMme,
Lg-ob 411 2 gbmol Bobsbos LEMM gL 53 sMdLo-
goMo@m D0obal dgFozbzs s sbabdmanmMgde-
30 (36mds, o) ol bobsdgamgda Mgomabrs nd
,30mgdgmo  dg8mbagmolb” gm@dom, HmImab
domgdoz adboMaomgdnmb 3Jmbos woggadoemn
(0b. Dg8mm, M@ oMnnl domgmab dogamamn). go-
©536Yzg@ns, oMs ob, oy Mo dmmmenbo Mbws
3Jmbmos s Mo Nbos ggoMmayms, o3 b0sbgdgmb
(56 39L3g 30MLL) Bosbolb 80ygbgdals 3m3568 30,
565390 ob, 0y MgomyMo Mmamm asbgzomomms
dmgmgbgdo — Imgmagbosms sm@GgMbo@oyyma go-

8 @aboodgoeroBoomndg, Lodmdomodm 3mwgdbob 3m8g-

6860 (Mge. FobGMns), mdamabo 2019, 3ab. 411 3qmo

8; Brox/Walker, Allgemeines Schuldrecht, Minchen

2007, § 31 Rn. 17.

9 BGH NJW 1983, 758.

maboodgnemoldooerady, Lodmdomodm 3mwgdbob 3m8g-

B&oM0 (Mge. FobGMas), mdomabo 2019, 34b. 411 3gema

9; Brox/Walker, Allgemeines Schuldrecht, Minchen

2007, § 31 Rn. 18.

mabosdgnemoldooenady, Lodmdomodm 3mwgdbob 3m3g-

6&oM0 (Mge. FobGMns), mdomabo 2019, 3gb. 411 39ema

9, 5.

maboodgoemoldomerndy, Ladmdomadm 3mmgdbolb 3mdg-

B&oM0 (Mge. §o6GMns), mdomabo 2019, 3gb. 411 3gema

9; 349b. 412 89-6 o> 3mBrg3bm ggmo.

13 Johannes W. Flume, in Beck OK BGB, 41. Aufl., 2016, §
252 Rn. 16.



5615 3goomboboobogFo 3mb gmm gb 30000 oygbgdmenn Bosbals godmogme

bgomamgdal Gg@®mmL3gd@omma dggabgds: go-
©536y398 05 d9dmgds o) 50 ©sDIMSmgdmmo
5d dmggdol doemgdsl s oggadomn 3gmbws oy
oM 3oL gb o oM — dmgswsm Rzgmmoas o1 oo
53 dmggdals Mgomadgds 53 §odalb bodms3ngddo.

Il. 365 390m0mbabeabogMma 3mb3nMgbznnm
dnygbgdyma basbn

8615 3900mbobnbogmn 3mb3nMgbznom doyg-
bgd9mo bosbn bom3mawg bl doyymadgma dgdm-
bogmob gfm-gMo L3gnomeM dgdmbgggsl. of
B0sbolb  3Mb3MgGMmo  mEgbmdals  asdmmgme-
b/ 30(3909L s madl ob gomgdmgds, Hmd
bogdg gbgds ofs gMmn 3mb Mg Mo bgmdg36v-
mgdab ob 3mogb@nb bgmosb godggdsls, sMsdgwe
3m09b@ms doosbo bEMaL, ommsb obowgdo
09 mmdoo 9 sbgmmmdom bgmdgzGmmadab
5 30Ma350, 3m3gMomo ol dobbolb Imb3m-
3ol o 3936 bbgs obgo YoMymaynm dgogal, Hm-
3gmms 3537358039900 LodYLEG M o gmag-
do o 3B 30(3900 dgdmgdgmos s 3603364-
mm3bo@ 30l gob30Mmdgdamao 4. 6. ,d5bMab ©o-
653030L"  3m33mgdbaEmdoom, o LodsGoeg-
36103 398 93mM093d0 bEmo® 3MbzgHE0Mgdswo
o6 oMb, 3mddsboobomgol, MmIgmoary sMo3zgmo-
mboboabogMo 3mb3mEgb300b dgogasm sbasMs-
mEs, dgndmadgmos sdbmmy@nea bodybEom
o bEo(3 N semdsmmdom, 0dol 3G 303"
ds, Mmd obs, 3mb3nM96@gd0l dbMowsb 53 ¢ 3obm-
bm 43900930b go6gdg, Ladmdagmmeasi dgabe-
MRmbgdos yzgmes s@Mbgdaem 3mngb@lb, dmndmgg-
30d dbom 3m0gb@gdl, s0mz30bgds dobFMal sbo
LzgHMgdL, VLB M3gb 3Mm (39680560 g3m-
bmdogmco DO 9dbgdmms s o. 3. 3Md3gmo-
mbobobogMo 3mb3nMgb300b dgmgaom sbomo-
mgdmmo 39M3bmEaL 396 dmn@obl 0ds39 Lody-
L&ob  8@303009mgdgal, bymorsb 3093900
dmggdobmsb ©s3ogdamgdom, Gabo dmEsbsy dg-
mdmos bodydomEsb sMOLbMMam gomszobyaymy-

S obogdgdmemb (8mdwmg3bm mgg9d0l bgmaege-
bo, HmamE 3 Jomemagdgmo dgdmbogsema).

565 39m0mbobmnbogmo  3mbinMgbz0nl 33-

dob3zg3900L 53539 35LdEb0m 2sbLxs @S @obe-
omgdygmobsomgol 0dogg Gndolb 3mbiMmg@mmo
38303900 gd980L botg 9bal dmmbmgbs, Mabo
Botg gbs(3 dgydmonsm dgdman blgbgdymoa 43g-
©969%000  @obaMdmgdyem  30Mgdl, 0gbgdmmo
5615 39m0mbobonbogmo 3mbinmgb@ol 3oMmoasdon-
&0 Bogdgbgds 03 J(3930L5396: 0 ObaMSmMgdy-
b LobodoFmmm bmemme 03 3MbzMg@mma bo-
obol obsdmeyMgdal dgbodmgdmmdal dnsbogg-
6@>, Mm3gmo 9339 >MLgdgme 3mbiMyGgero
3096@0b s 30Ma35L 13533000 gdM©s @S, 53o-
bLsb, 08 omnddom, M3 83 3mngbB ol dgbomhux-
6gds, Mmal dbmmme dImzmg 3gMommdn hso-
D3 gdMEd ,35M8bE0MgdNma©” — 5fs 3gmombo-
booobogfo 3mbin@gb@n dyodogsm dmagdmmo
35dm3000mEs 53 LoGs(300sb. 3gMdme, 5Ms3g-
oomboboobng® 3mb3nMgbdlb, dobo 53 J3gwgdg-
30l 30dmod3oMoaggdol dgdmbggzadn (o3 obg-
@3 gm3amogab oM brgds ®s 3oz YBO™
09(306980 505 3900mbobrobogfmalb Mabl), dmy-
693000 8bmemm@ dnbndsmemo dmggdal smdmds
(3o@d0Mgdmn 3mb3Mmg@ o 3mogb@gdabagsb
dmgmg 3gMomedn domgdamo dgdmbsogsamon), bm-
mm yggmoexgm Lbgsb, o, Azgymgdmng, dbo-
93bgmmgbor omgdadgde 3mbyMHadgee jmog-
68gd0b oM gdymgdsls, ob gomobGomgdmmam s
990d3083°RoR @20GM3IdRS. Jghdme, 8oL @
MRgdms: d93amadn 3gMommal dgdmbagama go-
5600 gdmo  3mogb@gdobogsb, sbsma  3mog-
6&qd0, dbg3g, Dmaswom, dobaMdy 80dnbaty
bgmbogMgmoa 3Mm39bgdosb s (3bmdsmdoa-
b g0dmInbomg 3969508 gdn — sboma 6odab
5353900, bgmbsyMgmo 3090080, Mobo smgabg-
do(3 bmemmE asx9Mmmgdol bGonsdo 3ymey o
sgMgbommo oM 39@&0banl 36oMImgdgm 3mI3o-
bosb dgmdmos s . 3.

03 dm(393mmmdado dgdmgdgmos, Lodsbmm
3Mb3Mgb@L o6 go9Rboglb LyMzammo s (3091bg-
35 3M53900mbobobogfn 4dgmgdgdobomgals, oy
bodaMmamon badyamagdalb dab3gdws dob abxa-
ma© dggbamhmbgdabs 5990056 domagdyma doto-
»d0 Imggds. bgmymeal 3mboogos (bg-ob 982
I, 985-9 3bmgdn), datrmsmos, ndmgszs bgmdym-
30bogd6 Jormnsbn dmagdab (ggmgdsdmbamo 3o-
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Aol B0sbmsb 3mEgmaznol astgdg)™ ,08mde-
Rgob” dgbodmgdmmdsl, onds ob ymggmogol
396 0469ds smbgMama @030l dgdmbzgzgdol go-
©56Y43980L Jdgmomo abbEEN3g6E0, Mawashb bg-
mymzob 3mbeagdzonl Babsdnmmds, ,Lbgobmgol
3039m369dma gBmgdal soime bggmmda ho-
935 1% (s3bmemByGo o6 Job  Bbasgbo
0db3maogmer doggmgbgdgme ggemgdol by-
Mymxd), 36s39m0mbobrnbogo 3mb3nMgbzoab
dgdmnbgggedn, Rzgnmagdmog, o6 50l bmmdg Lo-
bgby.

1. 3@33900mbabrabagMma  3mb3nMq6@§al
dmagd0bs s PsbIMamgdyma 3m33360ab bos-
6ol n9b@mmds - BGH GRUR 2016, 860

896356 LabadsMomm 3Mog@nzsdn, smno-
9dma 3M0b(30300, MM 5Md3gmnmbobonbog-
0 3mbinMgb3000 g03mbggmma Dosbal godm-
»gmos bes dmbrogl sdLGMod@mow. 3gMdmw,
L3-ob 411 2 b3 339 0bges JgMmdoemgdy-
0o ,bogoMmagEmmdol” 308 gfMondn s b=
Gomgdamol  LabaMagdbmme  dgdmnbgdymons
38 30(39%0L 3060 (ab. bgdmm). 4963sbma bo-
Lodstmemm, 300093 YBO™ Jg@owe 3dMMbgdl ©s
1356 80398L aboMmomgdnmb 38 3o3gdalb G3o-
Oob, 96Ms39mambabonbogmo 3mb3nMgbsool dg-
dobgg3590, 3960356000 Lodmdsmasgm badGmzgbm
3mgdbol 287-5 3sGog@egdg domomgdoo, Gm-
dgmo(y gobbognmMgdnm ©abzmgost sboggdl
dmbodommmgl, dobogsb MB3gbody woymbm-
dom, doygbgdmmoa bosbolb mEgbmdol ©owggbo-
LSL."® EmEgbsg Lbgs d98mbggzedn smz0mgdg-
moos LobsdoMmommbaomgol abgmo 9@ 3ogdymy-
3980l Boatagbs, Mm3gma(z dbmenme 30bndomyy-
0 99430L sanmb Gm3z9oL obowsbymgdgmo
3od@ob ombgdmdada (an Sicherheit grenzende
Wahrscheinlichkeit), s bszdscobos ¢339 03 &o-

30b 38 30(390mgd9d0(3, HM3gema(y, dbmmme ©s

maboodgoemo, Mbogdzmm as8mo@gdal LadsGormals
LoMgmm®dm Boboowgds, mdamobo 2020, 87-9 s dm-
3936™ 339M@gdo0.

mabosdgoemolbomodg/ggbododzomon, Lobogomm  Lads-
Gosmo, mdamabo 2020, 101-g s Im3wgzbm az96wn;
Lodomomoalb  gu@baemn

mabosdgoemo,  dgomgdoma

4/2019, 50-3 5 ImIwy3bm a39Mn.

dbmemme, go0s6mbol dgmemg dbamals 3mBa(znsbo
s dom dogM dmygaboem 3@ 30(3909mgdgdL (eine
mehr oder minder hohe, mindestens aber
uberwiegenden Wahrscheinlichkeit)."”

08330000, 5Ms3gmambobonbogmo 3mb3neg-
630000 80ygbgdma basbol godmmgmobsl babe-
domoenm, bz-ob 4112 gbmbg oyFEbmdoom, 3o-
39 0330, EBIMImMadmal babamagdmme,
B0sbob 5009339 NOMBIL  0x30LgdL MgGEMML3g-
JEogmo — sbabmonMgdawns sbg3g ab doymg-
dgemo dgdmbagaman(y, Mm3mab domgdab dbmmme
»gmMogmo dobbo sMbgdmdes, o3 (3e sdsMa-
mgdamo 83 dobbob Mgomndgdsl s30Mgds o
d93amddo gb dobbo dotormsz Mgomods. gb
Log@oms yggms &ndab domgdgemo dgdmbagemo-
bomgab (0b. Dg8mm). o3(39, 980b gomMws, bL3gzo-
BogYPor  @dzdgmoe
dobgzg3900bsmzal, ©sds@gdom Jowag

3Mb3Mgb00lb  dg-
S&M0o-
mgdb 38 30(3900L E30MNL obaMdmMgdymal bo-
Lofggdmme. 83 36M0b(303900L 3mb3MgG e dg-
dobgg3odg dmMagdobol ggM3sbmmds  Lobods-
Boemmd '8 sogm Fg8qan BLggmmds — bogdg qbg-
dmEs 3goomboboobog®o 3mb3nMgbnol Babg-
30l oMmM393000 000gb@M0 dbsdJndn3o@gdol 3o-
Gomgm@o boad3mEE™ babal goblbsl bowg-
emoby®o 3md3soboals dbMosb, MmIgemads(y ©o-
SDMdms g9M3sbmmo 3m33s60s. 39M3560al bo-
Lodoonmmd o7 0bgmddmgebgms dgdmgao dmbe-
be9d95000:

[26(1)] ,[39(785600b] Lodmgsemsdm bodmm-
Gabm gm@ggbol 287 | 3omoa3m o030l dob gz00,
bobods@moenmd mbos dgogebmb bosbol mwyg-
bmds s sbodggdos, Mmmd sdob dgwggn s8bm-
@ Mmoo db@o of 0ymb." 58 3Gmgbmbob
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36039 3oGommal. 8dsbmsb gMmdobgmalbogsb

5615 3900mbobonbogmo

a565bb3zo390L 3Mb3Mg6Egdnl dndoto ©s Im-
3b3omgdmagdol dodomon Rogboem ofs3gmoambo-
boobogmM J39009dsL; Jggdmo gobbommmao ndbgds
Ibmmme  (39M35600l) 868 3g9m0mbobonbogfo
3mMb3Mgb(300L dgbobgd 306mbal 39-9, 89-3 | 3o-
085500 35035m0bB0bgdmmo bosbol sbsdre-
ME950L dmmbmzbgdo, 569 3mb3nE96Egdalb boo-
b0l 565bMaMgdol dmmbmgbgdo.

Il. 365 390m0mbaboabagmo JMGJmﬁasennm
dnygqbgdygma b0sbab g56LadmgMab doMamswn
360b(303900

865 39m0mbobeobogfa 3mbzn@gbnal dgbe-
bgd (39M35600L) 3obmbol 39-9 oMoaMognwsb
Bom3m3a st Dnobal sbsdmey@gdal dmmbmgbe-
by 3M(39mEgds 39Mdsbyymn LadsMmmoal bmgo-
©0 3M0b(3039d0, HmIgmoi 3mddggdlb basbal
065D gdobmab s393d0Mgdom; ddqosb go-
dm3dEnbamy, o930 gdgmos gobbbgaggds 3sbyybo-
L3ggdmmdol  dgdo0a9bemmdal  FgbMmgdabe
(3obmbobdagdmmdol  ©s35391d6gdgemn 3oy bo-
mmds) s dggadse bomdmdmdamm bosbol obe-
Beo©930L 3omEgdnmgdsb dmmab (abz-0b 249-
9 @5 d93am3dn 35MdgMoxqda), 3gMdme 30 obo-
brom@gdon Dosbal mEgbmdol ©owagbsdog
(35bybobdggdemmdals 39353Lgdgma 3o Dommdy,
haftungsausflllende Kausalitat); 85306, ®mogbacs
3obmbabdg gdmmdol bomdmddmdn  3omdammdal
(haftungsbegrindende  Kausalitdt) 656030,
960356gm0bogsb smbgdomow o6 asbbbgsgogds
boerdggBamgden o @ymoed@oem a8mbagyero
B0560lb 0boDraYMgdals bgbgdo. 3mb3Mgb300b
bodaMmamdn, basbal godmmgmal bsboemda, Re-
dmysmoodws Msdegbndg L3g30x0 MG ImEgmo
(0b. 535bmob s3o3d0Mgdom A llI-0r5330 3m(3934)-
™0 35635618 989d0).

26 6. 535Locob 5303300900, Joggbemmbo, 35(3096@0b

0bgm@mIatgds 39c3s60sdn, 55
(https://lawjournal.ge/wpcontent/uploads/MedLaw-
232023.pdf =
https://lawjournal.ge/wpcontent/uploads/DGZR-6-

2023.pdf, 86).

3obmbabdg gdmmdals dgdsgbgdgmn 3oy bogm-
d0b gb L3gEoxogs 3G EImEYds FbmEmeE sbs-
o gdo0 Bosbol mgbmdal gobbabrgMadby,
obgy g0dmmgmob bgbdyg, sbg3g obsMsmgdemo-
Loogal 38 3o3go0bs ©s domomgdol Ggz0Mmals
©530bMgdolb  goMamgddy. b63dabdngma abgomo
0bodmonMgds, MmIgmas Lzomegds JmbgdMogo
b5 3mobol godmbbmmgdal gamamagdlb — dgbe-
3030bow, 39bomM (odbggm) Labdz0oL Bomdm-
0a9bb mag900 3MbgMgb(300L bybgdol @ommgyg-
30bmg0b ob 0d Gndob 3m33gbLao(sns, MGMIgmoacs

3bIMdmMgdemaly obggslb -
MM g9c35bmma Dasbal sbsbmangdals bLodes-

35800000 gdsl”
osmabomgol.

1. 35Lybabdggdmmdalb b363dMIIMdn 3ombs-
mmdd

89330000, 5Ms3gmambnboabogmo 3mb 3neg-
B300L dgbobgd (agmBsboalb) 306mbol 9-g 3oe-
36000056 boMImMBastn Dasbal s6sbranmgdals
Imabmzbs 94398009d061985 Dosbal sbsdmayg-
d0b bodsmmmol bmgow 36b30398L b@3als -
(33000 30bbobs s  gondomyEa  dgMozbzal
(Zurechnungszusammenhang) bs6oemdn (580b dg-
bobgd J398mm GV NMHO®).2 smbobodbogons,
3 LobadoMnmm 3Msd@0gobs s M@ Mabada
3o Domm@n dgMo3bzol aomzzgymo sb3dgddgdo
Bma g 00gdgds bmEdolb a330m0 Jobbab og-
ds@0gob gomaomm Lsbgzgmom 3mbbE®mNds0oe
(903356 J39@0350). J398m0o ababo (30em 39 bo-
dofomgdMng 3M0b(303960© 0gbgds gobboenmema.

3) 6mmdab 533000 3ndsbn

B30l o(33000 80B6ab?” Logmdzgmdg 3o-
bybabdggdmmdol dgdrmmwas 60dbsogl, MmMI s6s-
Bomgds Ibmmme obgmo bosba, HmImal me-
300006 d(30mgdsLa(3 FnbboE nbobogL ommgge-
0 bm@3s; dgbsdadobo, bEYmasE aofMgasbo s

2T @aboodznemal/3sggbemmbo,  s3@mbogbom  393mbgg3e3n
Bmboboemg o3@m8mdamal dgmmdgmms  3obgbobadgg-
Benmda: 035605380 dg@ebom Bgmomms dgbmbs, dgmatig-
Somo badommmal gn@mbsoma 5-2024, 21
(https://lawjournal.ge/wp-content/uploads/DGZR-5-

2024.pdf).
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®0m 3ol 3g8mbgggomn 3ogdnfo (J8g0gdsbs o
B05bL dmEob) basbol sbsDmayMgdals 3oemogdy-
™30l ©30LMH9d0bsmz0L bs38sMobo o6 sM0b?8;
s30@m3, bLgbgdyma 3obmbol 89-9 bogmdzgmdg
3obyybobdg gdmmdalb s3z0bEMgdabomgal, Gmam-
&3 bgbo, ogomgdgmos, Hm3 oMs3gmomboboon-
Log®Mo Jig30L o36Mdomas agmb dodsGommao o-
BoMomgdymo 3mbinMgb@nb o(330bg; gb, dogo-
oo, dmIbdsmgdmalb Bobssmdwmaga Rowgboemn

J3930L  dgdmbgggeda,
038MIsG Mo oM 0aymabbdgds s mogobme-

5615 39m0mbobonbogmo

3500 oM oMb Lobgdy. oydze gobosmgamalbbnby-
dgmos d930ga0 maz0bgdn@mgds:

o) 5615 3900mbobnbogmn 43939 ageobbdm-
3L LadoMormol abgomo 6Byl sMmgg3sl,
mdgma 93mbmang@a dsdGal dmbsbomagms
(8500 dmMab, dm3b3omgdgmms) 0b@ghgbgddo
069a99m0Mgdlb LadadMm J(3939L, @30
bmMdob s(330m0 bgyghm 3@ (39mmgds 3mbgmdg-
68903 0dwgbor, Modgbsway LodsGmamees-
393 3om 0b6GgMgbgdbsis dgadmgds yqbg-
dgb bgmdgbobgd bosbl (s6s3gmambobonbngfn
3Mb3Mg6(300L dgbobgd 30bmbals 3a-g 3oMogMe-
30). 33bMal Imboboemal J3g30 3obo 3mbzyMg-
6&0b dodomor BoMdmowagbl 3gomnmbnboobogmo
36396 96(300L J0BBOL bgmymezsl — 35dabs(y 3o,
mEqLs(3 bmM3s 3oMEsdnt Fbmeme dmdbdatg-
3ol @o(339L oboboglh Jobbow — oy 83 s 3gmo-
mbobobog® 3mb3n@mabeL 9.6, bLodsdMH™ J3930L
BgLob oMmggz0m dgggdmos dmadmgmb dobomdy
350339990 3060 qgbmds. Lbgs bodyszgdoom, ad
LodofMmmgdMngn gommadmmgdolb s(330m0 byg-
&, Hmdmol 30M39mo©o (33000 dndsoyymg-
b5 dmdbdsmgodgmos, 3M(39mEgds 3mbntgbdg-
3By (3, M93gbo@ss 9badbymoa gomogdmmgds
obg3g 80bbo@ abobagh dmasmaw LadadGm J3g-
300 636‘3Q06360b.29 59M0as0, 3Mbinmgb@bs o
dm3b3s6Mgdgmb dmmMal dmgdgoo ,003530b Bgbg-
30" 043939 65DM0L ,058530b Bgbgdo” s o(3o3L

28 PDmaowosw: BGH, Urteil vom 21. Marz 2023 - XIlIl ZR 2/20
- RdE 2023, 496, juris Rn. 39; BGH, Urteil vom 24. Mai
2022 -VIZR 206/21 - NJW 2022, 2747, juris Rn. 29; BGH,
Urteil vom 22. September 2016 - VII ZR 14/16 - BGHZ
211, 375, juris Rn. 14; zu § 9 UWG: Raue in:
Teplitzky/Peifer/Leistner, UWG, 3. Auflage, § 9 UWG Rn

10

35bM0b yggms Imbobamgl.

dm(3939mn 3933060 dsDMab dmbsboemal 4(39-
30L MgamoMmgdob;msb ndsbgb@Maw sbaboosomyg-
3L dogem Mog abgo 3obmbabdogM gommgdyyemg-
398L, Bmmgdas 3oMzggm Moadn Im3bdsmgdyg-
@S (335 0bobo3gb Fobbow, Mol godm bbg-
bgd9ma 3obmbol 3g-3a 3oMogMagn bs3dome bdo-
00 a5bsdnMmmdgol sbgzg 3mbinMgbdol sMadon-
053060 5(335L5(3; Bogdmoma, dgadmgds do-
390000m0 dom300980L dgbobgd g36m3o3d0Mab
o0a960mgdob ((EU) Nr. 528/2012) 72 111 2 3o6rs-
36553y, HM3mob dobgogom domzoal 3MmeY)-
J&ob Mg3medadn sMogomot dgdmbggzeda o6
b 3g0mEalb 356 339mm0 docmnmgdgda (,o6e-
&mgLbognEo” s bbg.) 56 dscma dbgsogbo 3060dbg-
3900; dom(z00980L dgbobgd oaqbomgdsdn go-
»3omabbobgdmmoa Mgammasznal dnommm dobe-
bo oMol xobIMogmmdal o330 Mmgme(y dm-
3b3oMgdgmoms s(330L bobama. gb BaMdmawaqbl
72 1l 3gbmoon @owggbomo Mgzmsedal dgdee-
©30L 30Mg9moE s 33mbagam 3nbsobl — dmdbdos-
90mal o330 RobIMMgmmdal 0d Mol zgdobe-
356, HmMImgdaz dgodmagds Bodmndzol 88 M-
3modado 3GmeEd@ab Mabzgdal 13603369mme
Bom3mAgboom: 535bmob, Im3bdsmgdmabawdo do-
doogmo Mg3medobmgol 396mboo ©obgbgdy-
o 9b 39 geae 28s3rMmgmar 2Gganmomgdl
Y39ms 3mbinmMgb@ob Ladsadbmm (og: batggmadm)
J(3935b3(3, 980@m3, 3Mb3NE96(300L Bybgdal wo-
M3930b dgdmbggzado obobo bomdmowagbgb wo-
3303 6m@3gdL; 5dobmob s 303d06Mgdoc gg@de-
boalb  dommgbo BgogomuEo  LobodsMormm
56036530:3°

#00m3009M0 3GHmOYfGg80b dgbobgd owag-
boemgdob (Biozid-VO) 72 Il 2 8xbendn gobgmocemn
M98 (300 dbgzy dmdbdomgd gemms 0b@Bgm gbg-
3ob s(330b0(3 0bobogl doBbow 30Dsmdy dgbo-

@dg bedogd8gdol 489093980b & gamemamgdols

26 ff.; Rose in: Seichter, jurisPK-UWG, 5. Aufl., § 9 UWG
(Stand: 15.01.2021) Rn. 35 ff.

29 OLG Frankfurt, Urteil vom 20. Mai 2021 - 6 U 39/20 - WRP
2021, 1480, juris Rn. 41; Rose in: Seichter, jurisPK-UWG,
5. Aufl., § 9 UWG (Stand: 15.01.2021D), Rn 35 f.

30 BGH, Urteil vom 10. Oktober 2024 - | ZR 108/22 - GRUR
2024, 17386, juris Rn. 19.
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3%001. woagbaemgdolb 1 13mbmmol msbobdoc, jo-
bmbols doDsbos dows 350M0lb gmbd30mbo gdol
3odxmdgbgds domznmmo 3HmNf§gonl do-
Domdy gobomogbgdobs s godmygbgdol 69bgdob
3omdmbo o300l 3Boom, gmoEmmamse ssdns-
bos s (36mz9mms xsbIMmomgemmdobs ©o gomg-
dmb o(330L dosmn ombol 9d& 96 g emyme00.
©98@89680b gdgmgdgdo gymebmds 3Mg59-
biomemo bLog@moboemol 360633036, Gmdemol bo-
BI3I 09 Go@> 0gmb  gd®gbzgcrgmBocro
d@sdnsbms o  (3bmggmos  xobdmogemmdol,
33M9038 856 gdmb o335 (I' 1 2 dxbern). oway-
boemgdolb 72 Il 2 xbemo dgozo3b domzom@o
3mmEn189d0b & 93msdol dgbobgd & ggmmsz09-
3L, mmdgenoms dodobns oo jzgomb 3Gmon§nb
sodnobol b (36mz9e0lb  xobIMmogemmdobogol
36 gomgdmborgol s bgdmemo Gob 3980b 9d60d 36 9-
o 656:8mb 9bs o6 dobo 993998056mEnb dgbobgd
dgiomdsdo dgyzebs (...). dgbsdsdnbsow, domzo-

om0 3Ghmo]f§gdolb dgbobgd owggbocmgdol
dm39dmcm0 bemds oM ggmenm gdb dgbsmd g budo-

998 930b 39396, Bomoumn 3Gmmoa§gdob
M93cod0b oM gmagddo, xobdmogmmdol ws350-
bo o, 0dggomao, Imdbdsm gdgemos 0bd gt gb gdob
900 gb59bogmBe.”

14360 o4y 565 d5bFl Imbsbamob 43930 o~
3o 06@gMgbgdl bogmdbmd LagMmbgl s dg-
0(393L 0 36> domn bgmymenlb Mabgb Mbos dg-
BoLEgL oMmmzgMmo LadsdOm J3930L doMga«-
moMgdgemo 6gbol ©s(330000 30D6ab abgzom. o3
dggobagdabal  asmzgemabbobgdmm mbos 0gbgl
(BbmemmE) ol 3abbgda, Gm3gmms bLogydzg-
D3 03060750, G dgLodsdnbo gdmmgds do-
bomdy J3a30b 8oMgageremgdger Bybb 39bg5-
m3632’>o.31 ,6gmdgbobgdo bgmymanlb” Bobsdntm-
d0b LogomEydYmmmdal dobobos 3mbgYMgb@os
(3300 LB PMELL godmMabmb dabemdy J39-
30b bgbob aMmm3g30L nbgon dgdmbzgzgdo, Hm-
dmgdaz d5bMab Lbgs 3mbsbomyggddg sMbgdom
303 gbsl o6 dbgbgb s, dgbodsdobow, Mm3g-
s 3035Mma(3 LabmgamgdMoga 0b@gmgbo o6
56bgdmdb.32

dm(399mmo 5139685300006 ¢ 3Mob3zbom

31 BGH, Urteil vom 29. Mai 2024 - | ZR 43/23 - GRUR 2024,
1041, juris Rn. 44; BGH, Urteil vom 6. Juni 2019 - | ZR
206/17 - GRUR 2019, 1071, juris Rn. 54.

sbg3g godmdEnbsmgmdl, Gm3 0d 3mbinMgbdab
3bM0@sb hogboma LadsMmammammgggs, Gmdg-
mo(3 LdIBEOM J(3930L o6 gbgds, 3gonmboboobo-
960 3mb3n®mab(300L gbobgd 39bmbom owagbo-
™o 39-9 3oMogMoggol dnbgognm Dosbals sbsdme-
ME980b 3omEadymmgdaol dmJdggdol bggHmdon
o6 dgonb. gb domadns 35d0bs(s, MmEaLay 3obm-
6ol dgbedsdobow 8mddgon 3mbin&abgo Lbzol
d0gm Bowgbomoa LbadsMmommommggzgdal gedm
93M06m303996  Dosbl aobozol — dsgsmoms,
0308m3, Mm3 53 3560L369mb dgmdemos MBH™
00850 965MIMmU (3o@obobagdob mog0eb sfn-
©309; dOm3omo 30bmbB3gdmmdal @oMmm3g39d0;
©o9d3909ema 35369 bogmngMgdgdal gdobogdo o
Lb3.) — s 380m dobaM by Gobms 3Mb3NMgb305d0
130058 gbmdsl doogmb.

3) go9dsmamn dgmoisbzs (Zurechnungszu-
sammenhang)

b0560b 3mM3B)0b J3g0gdsbs o sBadstM Dasbl
dmeal 3933060, gomdomy@n dgMosbgol ggm-
3om o6 3MbgdmMdL, 0y bosbol ImI@oba J3gwg-
3o 981dbgds @obaMamgdmal maz0byygem go-
3bY39@0mgdsly; ob¢), @obsMamgdama Rogfnos
3999Dommdab goggdn dsb 398ga, M3 030 9339
©33Mm3930L 439300 oym odEmmao. dombgos-
350 5dabs, 35L9boldggommdol LadsMmmoal geo-
mdo adM3930L (39306 JoydomEa dgMssbgs
3baMdmMadmal J(39300 56 0dmgds o babg-
bge, OmEaLyg edoMmomgdnmoal J(3935L goo-
Rbo godsdsmmmgdgma bogydggmo, ob ngo oym
©33Mm3g30lb Imgdgmgdoo 3Mmgm(306Mgdamn ©s
o6 BoMdmomggbrs dobdy of(3 hggymm s o3
dgbodedm Mgodzosl.?

565 3900mbobenobgfn 3mbinmgbznol Babss-
m3ga 39M35600L 3obmbals 89-9 3oMogMogom go-
035mnbbobgdmmo bosbolb sbsdmoyHgdal dm-
obmgbgdol gomamagddo, gb bLogombo gobbes -
073600 sg@memydns 0d dgdmbgzgzedn, MHmeg-
Loz 3mbgmMab@n, 3Mbimmagbzool LadsMomal
oMM3930L ogndLomMgdol d93waa, dmmbmsgbals
049b93L oM MgomuMo sdMmgg30Lb bobssmdwgg

32 BGH, Urteil vom 29. Mai 2024 - | ZR 43/23, GRUR 2024,
1041, juris Rn. 44.

11
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(Storer), 56039 3085Gmo3L nbgma dgbedg 3oGab
Boboomdga, MmAgmbsz oMmgggs o0 Romwg-
bos (,0MLBmEn 30M0n“), Mol Jgogasws 1bgsLb
aogmmbomgdobs (Abmahnung) oo bLbgs bLode-
MomgdMngn 0g3b60b baMxgdab Mdgogame gomyg-
d5. babadamomm 3Mad@ngs 08 3mDdo(300006 go-
dmeab, BG™3 ,oM5L6mEMn 3oMob” babssmdoga bo-
doonmgdfngn ©g3baol Mobgo, Gmame bgbo,
F95m© adMm3q3 306b (Storer) o6 dngbgmgde-
33 a56bbgoggdnmoa dggobgds dmddgwgdl 35dab,
mEgLy(3 MgormnMds sdMmagzds 3mbiymgb@o
030530039 LbmMgo sMaobbmma ob dg3m-
dsdn dgdygebo abgm@dsznol 39dzgmdoom (Mo(s
dgbadmms 3mb3n@g6(300L Ladommmol Imambm-
369%0b @a8myggorgdger O®3zoR d9aobrgh)
30043569 04097, B3 Immbmgbs sMosdmmgggzn
3060l 803t Botowanbs.3* Lbgs Logyzgdoom:
oY) MgomyMds dMm3g33s 3mbinmab@n, go-
JEMIM0300, (369 33ordg” o0ygbs, 93g3560w©
3sb dm (393 J3ggdoo Imabobs 3Mmgm(zo-
67965 0dobo, MHmMI 3Mb3nMgbGL sMsdmmgggn 3o-
0l 0doMm ogbym age.

obaMamadymmolb 3ngeM oMo aswmsbyzg@n-
mgdoor  LogYMaMa  mogobosmgzgal  daygbgdmmo
93Mbm30 3960 ©obs3oMggdal (3sLbabdggdmm-
dab LaBsFomol aoggdom) dgFsibzol  30wg3
96 dsgomomo  dgadmgds Rsomgsmmb  dg-
dobgg30, MMEaLy(z dbsMamgdmoa 3mbiyMg-
6&0, odMm3930L 439939800 g53mbB3 Mo “bo-
BM0b ©edbgmmmdol” (Marktverwirrung) scdmbes-

Bb3Ogma©, dsDMab gobamzzggen/asbobdgboswm
(Marktaufklarung) ocmgdlb dgbodsdnl bomggdmeb
53533060904 DmM3gdL (Mg3mads; Lonbgm@des-
(30M 35335605 o Lbgs; 530b dgbobgd J39dmo B.
II. 2.a) cc) (2)).

2. 35Lybab3dagdmmdalb ImiEymmdalb go-
6ILsdM3zMgmo 33 DImFAmds

3M639Mg6(300L LadoMmmol ©s66Lgdal wo-
393000 804qgbgdmmoa bosbol s6sbmanEgdals

33 BGH, Urteil vom 23. November 2006 - | ZR 276/03 -
GRUR 2007, 631, juris Rn. 24; BGH, Urteil vom 5.
November 1987 - | ZR 212/85 - GRUR 1988, 313, juris
Rn. 14 f.

12

dmmbmzgbol gobbmm(309mgdabol, ob obomamg-
dyemo, Mmdgmbsig 38 30(3900L Ggoon ggobeg-
ds, 35mEgdamos, Mmamy babo, 3mbiGgdy-
M@ ©830a06mb Mmam 3 Jommagdgmo dgdmbe-
300, sbgzg Mg3Y@o0mma bosba. mxd(3s, 0dab
853m, ®m3 53 dgdmbgggzeda(s 3@ 30(3900L Godog)-
0 3Omdmads@ngs 0hgbl megl, Mmame(z ymazg-
mngol, obsMomadymb 9bnggds oM 3zgqmo
dgmogemgdo 38 30(3900bs s @abadmmgdals @30~
B00ob Jodommgdom (0b. J398mm). sMsds@gmns-
o Rmgdgdol ©smmggzabsl, bbgbgdmmo
396mbol 39-9 dybmal gogqgdom, basbals @osbgs-
038908 ©8dMm3930L dogH Fomgdeemo dmaqdob
M bmdom s D0sbal sbsD@anMgdals Loboom ©o-
dabo 3905(3935
(Herausgabe des Verletzergewinns) s6 cmo(396%0-
ob s6semaonnl (Lizenzanalogie) 3gomeoo, dbm-

BaMomgdgmobamgals

mmE  g53mbszmalb dgdmbizgseda  gedmoaygbgds
(ob. J398mo B. Il. 2. b) bb)).

a) 3mb 369890 B0560b 55635Mndgds

3Mb63Mgb(300L LadsMmsmdn dmJdgogdl bdm-
35000, 333mzomgdom (9330G0gmo abom) Bowg-
dymo ©qommgds, Hmdmob dobgogomsy 3mbyg-
96(300L bodsmmol dmmbmgbgdol ommggao,
R3gmmgdfng, 3mbznmgb@l ymgzggmmgalb bosbl
5496930.%30650056 53 Dsbals, gobbsznmdgdoo,
dommgdgmo dgdmbagmal 3mb3&mg@ma mogbm-
d0b 3@ 30390 3Mb3Mgb300L LadsMmsedo
30bbs 3gmMgdam LoMoymggdmeb oMol ©sgo-
3306900, obIMImMgdnmb (9839J@0s60 Lods-
Momgdmngn ©s330L dONb3gmymeol 3obbo-
09(3) b dogbagmb 3@ 30390 mmgdoma dgmage-
»gdo.

33) 3M0nb 303980

B0sbob go3mabaomndgdol 360630390096 do-
domngdom, domado Mhgds A Bsboemdn dm(393emo
356356890900 ©5 0 53mbafnal boboor BoMdm-

©agbomo aq9M3s600L BgEgGsmama bgbogbn

34 BGH, Urteil vom 17. September 2015 - | ZR 47/14 -
GRUR 2016, 526, juris Rn. 32 ff.

35 BGH, Urteil vom 21. Januar 2016 - | ZR 90/14 - GRUR
2016, 860, juris Rn. 21.
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bobsdamonmmb 2016 bemals 21 056360b 3owsebygzg-
&0mqds% (Dgdmo A. . 1.).

38) B0sbob 355635Mmndgd0b 6gbn s dgorm-
©035

B0sb0b 3MB3M @ ©85635603955b000 o-
3930069500, ggogMomatn dgbogbo Lobods-
Goremm bbgs sgomal 8589300 356856 @ 0gb:37

00 5 DM mgdmemn Dosbl 3mb 3 98 memo 3g-
omno omgemob s oobmgb dommgdgemo dgdm-

bogob 060D memgdob, dsb mbos bomdmowmgn-
bmb obgomo sd8gdo, G:mIemgdors odemggs 0dob
@o@agbol dgbodmgdmmdalb, Gmd dobo 3G mbgs
(304n3980) 06 dobo o396 D0sGab dGrmbgs, sfo-
domoremdmdogmo J89w989380L gomgdg, dmgmgbo-
oo Aggmemgdeogo dodobsm gmdol ob 3mb 3698 -
0 35 9dmgd9dob gocmgomalbbnbgdoom, 3oM 3399-
o sendoommdoor (§ 252 ab3), 3o0dGHogdmos nd
dmzmenmdom, Gmdemol dgggebgdss, bogommagdal
dgdobg935d0, 390mdsboob badmgsensdm bodmmsg-
bm gmggbolb 287-9 30608650300 dob gz000, dgo-
dmgds dgaaobogb bobodosmorenmb dogm. odoboob,
bo 8ol 3mb 3698 memn gomgdmgdgdobgob wsdme-
Jn@gdema, of dgodemgds, moemgdsdmboemds 3o-
®ds o6 dobds cmo(396D0oBds 0odMmz930L 86 mb g
(Gomgdaemol dmggds) 038mIsG Mo ,a50dmn-
omb” (...). dgbsedsdobo  303d0M0b @sbodmogdo-
borgolb @oDomsemgdemols dbG0sb, Mmgme 3 b9-
bo, omsbogdomobos, dbmenme mmobs s Mom-
©@9bmdocmn dmbs393980b domncmgds wodmmggzol
obmgdg8bs o d90035098938%9, oMmsdgr bogo-
mmo dobmmgdobs o dgmogodgdolb gobgdol do-
000985(3. 58 030 980 (3mb0l g35M9d 9, MMEME (3
6gbo, 590 dggobogds, 9emgdsdmbocmo domo b
dobo 039600680, dgdemgdbgb o sFo o Mo
dmzmenmdoon dgdmgdbgb, dosmn gobgdol go-
030m0b60bgdoom, sdmmag50L 3G mbgol dowmbg-
3oL, 86 bmd o6 dg74365 oM 039595 395 gdoocn
dmnbmgbs, mmdgembss mRemgdsdmboeno 3oMo

36 BGH, Urteil vom 21. Januar 2016 - | ZR 90/14 - GRUR
2016, 860.

37 BGH, Urteil vom 20. Mai 2008 - X ZR 180/05 - GRUR
2008, 896, juris Rn. 32.

38 Bmgowo 8admbomgobsomgob: BGH, Urteil vom 1. Marz
2001 - Il ZR 361/99 - NJW-RR 2001, 985, juris Rn. 26 ff,;

39 d9436005 5 s0m30b79d®s. 3Mb 3598 M0 Do-
360l @oobgomndgdobomgol @sDomsmgd el o6
bgomogds odmmggzolb 3Hmond&ol ogonoco-
M989mgdols bom xgdobs s doemgdmemo dmggdol
dmbo (399980, Mowaob byemowsb 35d398men dm-
39%0b  Bompgbmdolb  owagbol  Loggmdzms
@bo ogmb dbmermo ol 00bbs, Mmdgmbas

@5 domsmgdemn F39mmagdmos omgdl (...).

0060l sdg35M0 35bg5M0dgd0bol sDomo-
mgdaends, dosbolb dggrebgdob dmgowo 36Hodgmo-
«@d980b dgbododobs, bLom ggdmal gomsbsdm gdals
(Vorteilsausgleich) 3606(;030b dobgogom, wbwos
3000350lb60bmb/godmz00mb dobs ogm o dm-
a0emo 3gmomoaeno bs@xgdo (9.6. b3gzoomato
@obsbsmxgdo - Spezialunkosten), dsgsmooms
bogmbemolb dgbyowgol bomxgdo, 3Hmouf§orob
©0 353906 g8 mem0  9bgm amdmbdsmgdolb bom xgdo
36 bogogmm bomdmdsggbemngdol bogmdobomgdo;
dogmod omo 3Mmm3mm somemo o bomgdaemo bo-
& 5960. %8

33) 3mb3M 98 <m0 bs gombgdo

(1) ,dmboz0b 999800” (Anlockeffekt) godm-
6390 Dosbo

3bodmonMgdso dgndmgds ngmb abgmo boo-
6o, GmIgmoi BaMdmadzs 0do@m3d, Mm3  o-
339395 3mbynMgbs00l bodsGmmaoals dmmbm-
36980L oMmgg3e LG ymomae” (Koder) godmo-
ygbs bbgs abgomn 3MmEn G gdobs s dm3babymg-
3980 gogo3930L dOabmgal, HmImgdas 1d«-
SmmE M ngm 3mbi@gbzool Lodsmmemoal ©o-
0393000 IM(3990; Fog5mM0mdE, MMmEaLy( ©o-

363930 3OMmGL dg(3mdsdo dgdyzebn gm-
3000 39090L Mg3modol o sdom dmndmggdl

3yn39mgdl, HmImgdacz bbgs dgdmbgggeda wo-

BGH, Urteil vom 10. Mai 1989 - VIII ZR 88/88 - NJW-RR
1989, 1451, juris Rn. 11; OLG Hamm, Urteil vom 24.
Januar 2019 - 1-18 U 57/09 - RATW 2019, 429, juris Rn.
71; OLG Minchen, Urteil vom 16. April 2015 — 23 U
3528/14 - juris Rn. 28.

13
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BoMomgdym 3mb3nEgb@mab d90dgbobgb 3m-
©d3osb (9.6. ,8mbogol gxqd@n”).>°

,dmbo©30b 953998)0" 396bs 3mmtgdocm o@mome-
0o ymzgmeemonmo 3mbdamgdal bogmbeals dg-

sbgon

dobggzedn. dogomomoem, 3mdbdsmgdmgda, Jm-
b3nMgb00L  Lodstmmoal  dmmbmgbgdol  o-

039300 3obbmBEagmgdyero Mg3msdab dgry-
350 dgodmygds 30300696 Logogtm mdogd@do o
03 ML dg0dabmb abgmo bagmbgmos, Gmdg-
mboi dmzgdgmo Gg3mads o6 dgbgdos. 0gnzg
dgbadmgdgmaos sbggg Mbmonb-gogtmdsda sy, Gm-
gbsog dm3bdomgdmgdl 3MmEyd@ob (3om-(3o-
™39 a53b3360L boMxggdal odbmggs LMo b
0808ma3, MmI YBMm Imbabg@bgdgmos, ghmas-
bow ngomb yzgmes Lagomm 3Mmwyd@on, Medwg-
603y 3m3bmmadmol dgmazeobgdgddo (3o 3-(39-
@39 85M33930b dog03Mo.

(2) 35B0b ©o367H9cmmdoo (Marktverwirrung)
a0dmb39mmn dosbo

o) 3mbi®gbzool LadsGmmal @omMmaggol
dgmgaom dobody aohbos 3o 3393mmds ob
©qdMM0gb@ (300, dgodmagds sbsdmeyMmal Mm-
am@ 3 35bM0b adbgymmdom gsdmbggmmo boo-
6o (Marktverwirrungsschaden), oby 36moad@ob
o6 3m8Bmegdmal Mg39@s(300b abnsbgdom go-
dmB3gmmo Dosbo (Reputationsschaden).0

0993(39, 35BM0b ©gdMENGbG (300 mogabme-
300 353G Mo Mo oM 0b3z93L JMbgdMog obs o-
63900, 30639 M0adn, ngo dbmEmE ©OMM3g-
300 30dmbzgmem ,bgm3dgdmol dpamdemgmdsl”
(Storungszustand) aobs30mmdgdl, HmIgmbscs
Mbos  oydoMmabidnmmgl  3mbgumgbsombads-

Bomgdfngn bgmdgdemals 53390006

39 Raue in: Teplitzky/Peifer/Leistner, UNG, 3. Auflage, § 9
UWG, Rn. 82.

40 Raue in: Teplitzky/Peifer/Leistner, UWG, 3. Aufl.,, § 9
UWG, Rn. 79.

4 oo z900emboboobog@o 306 3 g6 300l dgbobgd 356mbals

89-8 3oMogmogn - odmebame s byemdgdmab smzz90m0

(1) 300, Gmdgemng sbm 30998l 89-3 ob 89-7 3omo-

acoxob dobgogoo omdggdgem 3006l dmd8gwgdol

obm (30998, bs sdmabamsl ob o godgmmagdals

bogmobob dgdobgggedo mobodggdos Gobgob bgemdgdemals

3m35900b dmobmzgbs. bgmdgdmob o 3390006 dmobmgbs

14

(Unterlassungsanspruch) s dobo  3dg093930b
smdmgbszmal (Beseitigungsanspruc) dmombmgbg-
30 (§ 8 1 UWG)*.%2 oy 9L sy30emgdgemns, 0obe-
Gomgdamb dgmdmos (3Gm3m@30nmmdol go-
3mg330) M35005(3 8550656LML godmnggde-
mo LaMg3msdm mmboldngdgdo 56 nbgm®mds(s0yy-
m0 3533560930 39000530 0 53 bargqgdals 56sDe-
ME0d Bosbolb Labom Imombmgmb. oyd(zs ©do-
Logob o930 gdgmos, Gm3 sbgma cmbabdagdgdo
93LobYMgdmEgl Bosbal dgd(306gdsL 56 Dasbals
0530056 5(30mgdob* s 56 BoMBmoma bl ©o-
36m3q30L bofxdg gobbmM(sngmadym  Gofyy-
m/bbgs 3ol LafMgzmedm og@&ogzmdsb. 8300 o6

0D0©IdS Y339 3MPIMIGVOR ©IRaM0 Dos-
bob 5b6sDmanMgdals dmmbmzbe.

(3) omodsmanmdmdngmo o393000 36dmb39memo
dommgdgemo dgdmbogoemo

dbaMmamadym 3mb3nMgb@L, bmgswewm, sggLb
NBmgds, Imombmgmlb dobmgalb dnygbgdyma Jm-
6936030 obs3aMagdol LEMmoE sbsdmanMgds
(B®. Bgd8mo A. I. 1.). o330 Bomonmbgbogon
a0dmMosbogh 03 JmbgdMoga Lomggdmol sbo-
Brom@gdol, MmIgembs obosMamgdymoa dbm-
mmeE bs3obmbdgdmm s3Mmdomaal smmggzom
dgdmgds s Hm3mab dbsmRmbadabacy bodmds-
modm LadoMmomo andzgdmom doohbgsl, ob
M 3obmbm Ladamgdgdom 800Q36Q0.44 39dme,
B0obob 965Dyl gbom sboMmomgdmmb
o6 Mbmo @oMmAgl obgon magds, LEMGgL Mm-

b g3mBL 9339 8odnb, Gmmogbscs bLobgdgs 89-3 s 89-7
JoMmogmoxgdol ommggzob bogmmby.
42 BGH, Urteil vom 6. Juni 1991 - | ZR 234/89 - GRUR 1991,
921, juris Rn. 32; Ls3gbom3gm mommo qamgdal bg-
mymgzgob 3g8mbzggeda: BGH, Urteil vom 17. Mai 2001 - |
ZR 291/98 - GRUR 2001, 841, juris Rn. 52.
@M sbamnbabomgals Raue in:
Teplitzky/Peifer/Leistner, UWG, 3. Auflage, §9 UWG, Rn.
91 ff.
44 BGH, Versdumnisurteil vom 24. Februar 2005 - | ZR
101/02 - GRUR 2005, 519, juris Rn. 24; BGH, Beschluss
vom 20. Dezember 1990 - Il ZR 150/89 - juris Rn. 3.

43



5615 3goomboboobogFo 3mb gmm gb 30000 oygbgdmenn Bosbals godmogme

demol dm3mggdabas bbgs Lo3obmbdwgdmm bm-
%3980 30Dsb3ndsrommow MImosb bgmb.* gl
Bgbo dmJ3909dL 3530bs(3 30, MmEgL sbsMS-
@gdgmb gb 8magde Bod@mIMoger 339 domy-
o 3gmbos.

3) 33Mm3930L Imagdab EsDIMIMgdymmo-
Lamgob g503(3935 / ma356baal s6semmans

s3) bsdsmormgdmongn damdsmgmds smads-
BgMmnsema@mo 9iemgdgdob smmzgz0L50

03 563358 9MnomyMo Rmgdgdol oMmag-
3000 20dmbggymn Bosbol s6sbmonEgdol dm-

obmgzbgdabal, Mmdgemo(y dbaMamgdmb

93b3mboyGo 3sdmygbgdol NEmgdoc ogzLb do-
Boggdaero (9-6. 9dbgergbogmo gumgdgde -
AusschlieBlichkeitsrechte), bosbo dgndemgds ao-
Bobod@zMmb  odcMmggg0l dmagdol Logwdgg-
mDg 96 mo3gbDoals sbogmmgoom (dom. § 14 VI
MarkenG;* § 97 Il UrheberrechtsG; § 139 I
PatentG; JoGoqm Lodsmmamdon: Lobogmbemm Bo-
d6930b dgbobgd 396mbob 45 VI 3nbemo s 3m3wg-
36m 3bemgdo) (g.6. ,Lo3dog0 Dosbal gosbgsndg-
30b” 360b(3030).47

(1) o8 3930b dmagds (Verletzergewinn)

©53MM3g30L dmagds godmbo@oeglb 0d ggmbm-
80396 @oMgdgmgdsl, Mmdgmoy RIORFIID

45 BGH, Beschluss vom 20. Dezember 1990 - Il ZR 150/89
- juris Rn. 3; BGH, Urteil vom 28. Januar 1986 - VI ZR
151/84 - NJW 1986, 1486-, juris Rn. 18;
Brandenburgisches Oberlandesgericht, Urteil vom 29.
April 2010 - 12 U 184/09 - Schaden-Praxis 2010, 28, juris
Rn. 16; Staudinger/Hopfner (2021) BGB § 252), Rn. 11.

48 bogogmm 60d6530b dgbobgd 356mbol 14 VI 3omsgmogn
3063 bbgob 9aemgdol oM mz93b 856DEob b6 gomamombo-
gdemmdoo, goemgdaerns bobogmbenm 60dbols doemm-
39l ombsdemmmb o8 Jdgogdoor gsdmbggmern dosbo.
B00bob 560dmomm g8l mogbmdob gobbedmamabsl dgo-
dmgdo goomgomnbbobgdmem ogbgl sgMgomzg ob dmagde,
Hmdgero @o3F39590 9Bgdob @GBzg30b Jg@asor
Joomm. B0sbolb sbodmon@gdol dmombmgbs dgndemgds
obg3g aedmomgscomb 08 00bbolb bogmdggmdy, Gmdg-
o3 39 3930 Mbs go@sgbss Gmamm 3 dgbsdsdobo
@5 gmbogmaemn sbsdmenmgds, o ngn bobsmbemm bo-
dbols gsdmygbgdols bgdsrogsl 60bsbbst dmadmzgde.

9Jb3Bon@ MRmgdsl dsboMDg 0g3L.48 Jgbode-
dobo, 30bo EsDIMIMadmmabomgal gomszgdab
dmobmgbs, dogybgoogem 0dobs, Mmd 3oMEsdom
o6 360l odoMorymo 3mb3Mg@mae sdmasmo
B0560b 565dEoYgdodg, 30bbo Fonb(3 03 Jmbg-
36030 ©obs39ManL LodsMmmnsb ©sdomablgdsl
obobogl, Mmdgmas YRmgdolb dgmmdgmds dobo
399360ero 9gbgmgogho gamgoob bymymaeel
dgm9aom 3060(30(90.49bgqr88m%0b dmaqoals ,03m-
mqdsl” (Abschopfung, sdmdmg@el) 0ob sbmagl
(80bob3ndsron o ©8d39dmmn) ©8dsGgd0mo
9989380 - 36739600mo bgdmgdgrgds.®
3M3396Ls300L 3M0b(3030L Meb3ndg3MYYma©
a5bbsbmM(309mgdmo, 53 dgomeom bogds go-
Jgos  0dabe, Bmgdol
dgxmmdgmo, bbgs oMol sModommmdmdogmo
94(3930L 356939, 30bm3zalb dobogdgdymn (3o
MBmgdol 3m3g@z0nmo godmygbgdoo ndszg dm-
39056 donmgdes, Mobocs Q086Q3330.51 58330~

ma adbdqx‘g%omﬁm

0@, 33039306 Imagdals sboMmsomgdmmabe-
030b 3o@s(3935 o6 3800 gdL Lowsdbyggmmm (3gbos-
@) boboomb, s60dgm MRgds Daobals sbsbrsyy-
69500 bodsGnmab JogM swagbom Bomamgddo.
dabo gobbos 3momgdammds 3bmemmem 08530 dgm-
dofgmdl, Mmmd nzo guydbgds (UJMBMBOJ‘Oﬁm
(36m36980L Mog30bgdnMgdacm godystgdmm) og-
Bob, MHMImal 0obsbdowas(s, asdmimaemagdols do-

bgzom, YRmgdal IBmmdgemo 0dszg g3mbmado-
306 bomagdgmb doomgdws, Mobos Pxrmgdal -
ddegg30-

47 BGH, Urteil vom 26. Februar 2013 - XI ZR 345/10 - ZfSch
2013, 406, juris Rn. 54; BGH, Urteil vom 29. Juni 2010 -
KZR 31/08 - GRUR Int 2011, 16, juris Rn. 47; OLG Kaln,
Urteil vom 6. Februar 2024 - I-15 U 314/19 - K&R 2024,
426, juris Rn. 321 ff.; Raue in: Teplitzky/Peifer/Leistner,
UWG, 3. Auflage, § 9 UWG, Rn. 101.

48 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 87; BGH, Urteil vom 24. Juli
2012 - X ZR 51/11 - GRUR 2012, 1226, juris Rn. 16.

49 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 87; BGH, Urteil vom 2.
November 2000 - | ZR 246/98 - GRUR 2001, 329, juris Rn
24.

50 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 87; BGH, Urteil vom 14. Mai
2009 - |1 ZR 98/06 - GRUR 2009, 856, juris Rn. 76.

51 BGH, Urteil vom 2. November 2000 - | ZR 246/98 - GRUR
2001, 329, juris Rn 24.

15



aommgo Gabosdgocmn / me@ob 3s896cnmbo

dg@stgdnomn bodsGomal gambscon 8/2025

(2) eo(396B00b sboemmgns (Lizenzanalogie)

> GMboGogmor,  @dboMomydgeeb g7
dmos, 9.6. mo(396D0abl sbsgmmanal gbom, basbal
3boDmanMgdal Lobom Bmombmzmb ma396baabs
dm3mggool ol botggdn, Gmdgmbsz mogow doo-
09dd 65D3MDy dgbodadabo ma396%onl ao3g-
doo. 33bM0b adbgYmmboc godmbgzgmmo bosbn
(Marktverwirrungsschaden) dgodmgds (obggg -
amM (3 ©odM03930L 3maqgdol sbomaemgdmmabe-
030b  ao05(3980L  dgdmbzgzedn)  ©sds@Ggdom
065L gomgzomabbnbgdmmn.5?

m0(396B00b s6smmgoal 3G0b(3035d00 Dasbals
355635603980L5L 3005369y39@ 05, oy Mo gmbo-
36 365bMonmgdady dgmebbdgdbmmbyb mo-
(396%00b bgmdg360mgdolb ogdobsl dgbsodsda-
Lo dbsMggdon, 5Modo@G gMosmyMa YBmgdol 3sdm-
y96980bm3z0b. dgbadadabaw, aowsdbyzg@ns, mgo-
»bgdyMo domzabgdymo yRmgdsdmbomgdal
md0gd@neo momgdnmgds (abo asdmygbgdol
dgbodmgdmmdalb bgmdg3nmgdob aboo dm3m-
3980LL), obg) gbadadobo o Rzgmmagdmoaga bo-
™0(396D0m 35005bobY.%% 58obosb, gomgzomo-
LBAbydYm Mbrs 0dbgl, yzgmes ab gogdmgds,
mM3magdbois mogobygsmo bamozgbbom dmeme-
3565390900L MmMbLs(3 99690mEom go3mgbs sbo-
BromMgdob mEqbmdobg.5

m0(396B00l sbsemmannm bosbol osbgsndg-
3o gmobbdmdl, ®m3 g4bimndog - HmIgmos
59 dg3mbggzodo nomzobs @sdMmmgg3ds - Bmg-
dobg mo(396B0gdals go393s dabbgl dGmbgeda
(bmgoror) Azgamgdog gbrs 3God@ogor Mbro
003mgdmeEgl; gos3byzg@o of Mol 3mbzMg-
Gmo© 08 a0l 3God8039.% sbggg, sdLEMe-
J&mo ©osbgsndgdals Igommnsb godmdwnbe-

52 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 85; BGH, Urteil vom 22.
September 2021 - |1 ZR 20/21 - GRUR 2022, 82, juris Rn.
30.

53 BGH, Urteil vom 22. September 2021 - | ZR 20/21 -
GRUR 2022, 82, juris Rn. 13; BGH, Urteil vom 18. Juni
2020 - | ZR 93/19 - GRUR 2020, 990, juris Rn. 12; BGH,
Urteil vom 29. Juli 2009 - | ZR 169/07 — GRUR 2010, 239,
juris Rn. 20.

54 BGH, Urteil vom 22. September 2021 - | ZR 20/21 -
GRUR 2022, 82, juris Rn. 14.

16

69, 56 5g3L 360d3b9mmds, oM dmIngFn 4(39-
30b dg3mbggzeda, Mgomumom gob3gdms oY) oMo
NBmgds3mboemn 3ofn, 3mbiMg@em dgdmbggsze-
30, 39bod530b mo(396B05L.%¢ (30 53 8gmmeal
dobgogzom godmmgmes asdmGazbyymos, o sMe-
do@gMosmmfo nxmgdaol dgmmdgmal (Jogsmo-
»o®, d0bo bodmgsmMydMngo-boboMagdmm bobo-
0000006 35dmI@nbatyg) 3mdngn Lamozgbbom
3615980395, m0(396b0gdL dbmmme Mbabyowmm
a5(399.%7

m0(396B00b sbsemmannm bosbol osbgsndg-
35 bomdmamg bl LaMagdmmdol Mymgdgdalb bg-
mymzobsb 53b@ MG nmo/bm@ds@onma Dasbals
359635603930l gMm-g60 Jg8mbgg3oL.%8 Jgbods-
dobo, 0go 053bgds B0sbal S6sbMNMmgdal bo-
dofomol 0d 3Mnb3030L gomgmgddo, Gm3mal
dobggoms,  bosbal bodo-
ool d0bsbos, Jmbgdfngn obs3mabal sdm-

0badmonMgdals

B3B3z s 3Md MYbryz bodsMmsmmsdmmaggal
by, 93 3gomebsg bogndzmow g3l ogde,
M3 hggmmgdfngo Lamozgbbom gowsbobawo
30dmbo@oglh 9Mado@gMmosmyMa mgmgdol g3m-
bm3ogy® gsdmygbgdom moMgdamagdsl s ™I
9L g53mygbgdomn maMmgdymagds bLodsMomomes-
0393000 0465 BodmEndgmmo.

338) om0 9m0mboboobogmo  3mb 3@ b 300l
dgbebgd 3obmbol” bmmdgdol omma939

LobodoMormm 3Msd@n3gs dm(3934m 3M0b(3039-
3L 3mbzmEgbznal Lodstmeol bmMdgdol o-
039300 (§ 9 UWG) a08mbggmmo bosbol obo-
Bom@gdob Immbmgbgddy dbmemmm  godmbe-
Jemobob bobom ogM(39emgdb.

B0sbob 5630603 9d0L dm(393¢mo Fgommen
s0oMgdamos Ibmemme 08 bsbomdo, MHmIgmos

55 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 81; BGH, Urteil vom 23. Juni
2005 - |1 ZR 263/02 - GRUR 2006, 143, juris Rn. 23.

56 BGH, Urteil vom 23. Juni 2005 - | ZR 263/02 - GRUR
2006, 143, juris Rn. 22.

57 BGH, Urteil vom 16. Dezember 2021 - | ZR 201/20 -
GRUR 2022, 229, juris Rn. 82.

%8 Joot. BGH, Urteil vom 23. Juni 2005 - | ZR 263/02 - GRUR
2006, 143, juris Rn. 22; BGH, Urteil vom 22. Méarz 1990 -
I ZR 59/88 - GRUR 1990, 1008, juris Rn. 20.
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96905 565358 gM0sM Mo YR YEJO0m (5O
boboMImgdal  3mb3mEgb(s00l LadsGmmal o-

(039300 39bbm@309mgdygem  dodsdgel  (wett-
bewerbswidrige Nachahmung) - 3m6396g6(3000
LodoMmadn  smnofgdyman 9.6, Fndodgobogsb
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LydNMgdaL (3MEbsLs Fmombmgl. 530l gomgdy
s@Mgbol goydaMmgds, godmoabmb oy Mabo
a0dmbo@go by®b dmbondmgb gdmygoo. dogsmo-
mo, 85630L gdmyo ifi 003mbgmgdal BngM godm-

6 bsgdg3a Mosley v. Preston Cycles West, LLC, No. 19-
3937, 2021 WL 4815901 (N.D. Ga. July 30, 2021) bsdbe-
b@dn Dgedbgoggmds dob sgd3ndegdstigdn dymey me-

6533Mm3gmb gomabogbs doMaxbals ‘, 5830l ;)', og-

330l (obs-Robamom) 5 bymab B3gmgdol ov gdm-
®09%0. yzgmes gb gdmgo mMBsgn 8603365mmdabes s 8o-
B6ow nbabogh 068 0dmMa dabssbol mgdal Bab Bo8mEy-
30, 9830 3m (398 bagddgdn LabsBoGommd Rscmgams,
m3 Joybgoogem g8mxngdal mMsbMmgabn 3603369mm-
dobo, Jdgmgds o6 J3bos LgdLysmyma dgz06mHmgdals
obsdogmol dg8omagbemmdsl. ab. Graham, Emojis: An
Approach to Interpretation, 46 UC LAW SF COMM. &
ENT. L.J. (2024), 130. sbggg ob. Pendl, Emojis im (Privat)
Recht, 2022 Mohr Siebeck, 95.

17 Goldman, Emojis and the Law, WASHINGTON LAW
REVIEW [Vol. 93:1227 2018], 1252.

18 39@mbodo o6l gbmdngo o bGomab@nma bgMba, Gm-
(3 Momo(30L 5bobndbogom god8mnygbgds bbgs Logygs ob
393mbomggedn, Mmdgmo dgomm 3o3d06dns 3obosb,
0918(30 30MEa306 3ab o6 603653L. dogamomo, ,0gmMo
Lobmo® M0l 3g@&mbadn, HmIgma(z Bonmomgdl, Gma dm-
bomdGg ammabbdmdl 33-b 3Mgdawgbb. ab. Goldman,
Emojis and the Law, WASHINGTON LAW REVIEW [Vol.
93:1227 2018], 1252.

19 Goldman, Emojis and the Law, WASHINGTON LAW
REVIEW [Vol. 93:1227 2018], 1252.

22

0y4gbgds 3sLyYboldg gommdabasb mogol sMnwg-
30b boddmeme. dmangfMor bmnsmy 3moGgm-
35bg 00bndbyem gdmxdy Jomomgdymos ,BK,
(3 003mbaye bemgbado (,Bakkureru™) 6036530 3o-
beybobBggdmmdabasb godgaob.?!

dg@mbodytn
Mbos 3ob35Lbgogmm dgdmbgggs, Bmis 3mbzmg-
&mo  gdmxon, dogbgmegem  30dsmabs(3000
96®3603369mmmzbo  aodmbadyma  gdm(300by,

99m%0b 3603d369mmdabigsb

0@5300b6ms 9dg@&qbo Bobomals goGEomn@ bo-
3M3bogoom 3bmgmgdada dab 3mobogy dbo-
d309mmdsl 3506(5 o6 5806 9db. ogomoms, bo-
ymgzggmmaom (36mdomo bdsomoal gdmygo & ymgg-
mmgol 6sdmznmo o6 asdmoygbgds dgwbogg-
d0b m0doemal boddmmme. ob bdofMow gsdmoyqbg-
35 Lo 35B3nL ob 33dMDgdab, bygbol obogams-
3500.22 58009650, 98myal 456356 930bsmgal, be-
Foems, MM LabsdsMoM3 ,dmb3abmb” s ,a0-
@amb” g3mxob, Mobmgabsg 3sb bgoMwgds goo-
035mabBobmb  g3mxalb sg3&mEal  sbszmdngo,

JD@GYOYo, 9gdmEon6o, 0bGgmgd@aomgco
s Lbgs sb3gd@gdo.

20 Log8g930 Regina v. Adam Johnson 36 sm@gdamBs mads-
Momgdmmb aomabezbs g8 ymdabgds dbasgbo dabss-
GLoom: ,dg6 bmyddMadeg 16 Bemal o6 b(ggbn?“ 05 o5do-

&5 B 98mxo. LobsBoMammd ynmomgds gosdsbgoms
53 98mgab Jobosmbdy. dGsmmgdemo sembadbogws, Hm3
53 98mx0do sMobsaMo adarmn sbDMa oM ymgams, do-
3053 LobodaMommad bbgs 3@ 30(390mmgdgdol gomgsmo-
LBaBgdom, ol Jgogabs Mmam (s dMsmogdymoal dbco-
06 dgbodmm (3m@bs 080by, MMB sBsMamgdama sMo-
LENEBEmzs60 ngm, Omd(3e 380b Jobgoszem dMsmug-
dnmds 3o0b(3 gosamdgms doboob  3m3gbogszns, ab.
Speed, Adam Johnson and the see-no-evil monkey: what
happens when emojis turn up in court?
<https://www.newstatesman.com/science-
tech/2016/03/adam-johnson-and-see-no-evil-monkey-what-
happens-when-emojis-turn> [22/09/2025]. 3503460l ongo-
mgddg bgmogamgdnmo g8myxn, dob Imbomgbagg gdmgng-
3006 gFmem (ynMgddy bgmogemgdmma ©s 30fmdg bgme-
BoMgdmma 85031mbolb boddmrmgdn) 1393d0Mmgds 0d3m-
B 3@ Eado s@bgdmem ,bodn 36dgba ondnba‘~l 3m-
63963096 LBdMEML, MMBmal Jobgrgoms(s, Mmzemgddy
bgmogamgdma 350360l boddmem omamadbgds 3g3wg-
abonMowm: ‘o) 39 3bgag, g.0. oM (3 5MLYdMBLS, ab. 0d3g.

21 Goldman, Emojis and the Law, WASHINGTON LAW
REVIEW [Vol. 93:1227 2018], 1253.

2 ogag.
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IV. 9903930 Labsdsmarmm 3Magd§ngzsdn

1. 9dmgngdo Labgm3g3ammgdm 339830

1.1. Gm (35 9dmgn ,bgmb 3676L“ 3649 gdmxn,
Mmame( 9439380

South West Terminal Ltd. v. Achter Land &
Cattle Ltd., 2023 SKKB 116 Logdg s60b gdmgng-
dob gfm-gMon yzgmsdy (36mdoemo bogdg. bogdal
Bodms oym dgdgan: SWT-bs s Achter Ltd-U
dmmab 0Mbgdmdes bogdnsbo 3533060, GmIals
BoMamgddog 2012 Browsb dmymegdmmo, SWT
Achter Ltd-bgob ygnymmdos doM(33mgnmb.
2021 Bemob dom@0b 39d0, SWT-b Bom3mdawgg-

bgmds  gogabegbs  BgdLbEMo  dg@ymdabgds
Achter Ltd-b 0o godmba@s 068 g6Mgbo 3mb 36 g@«-

™m0 356 (330 3G ncab d9dqbsbmsb s 3o-
3d06g6000. dmagz0565d00, SWT-b Bomdmdawag-
bgmds dmodbows bgmdgzdmagdol 3Gmgd@o,
bowas gobgMamo nym oy Mo 3osdo s Madgbo
&mbs 3o (33tmgymol dobmegds Mbos gsbgbm-
(30993065 dobogol Achter Ltd-b (306meqdols
30000 ©80Jdyman oym bmgddgcn). SWT-b bo-
3m3oaqbgm3ds ImabgMs bgmo bgmdgzGmemg-
3o, go@ommm gm@m ©s gomadagbs Achter Ltd-
b BoMB8mBaagbgmb Bombgmoom: ,ambms, sswes-
LE YOy FoMzzmgmmal bobyomdol  3mbGMs-
J&0" (,Please confirm flax contract.”). Achter Ltd-
L BoMm3mMBoanbgmds dmdomMoEsb 3sbybaw
a5ma3bagbs , & “ gdmxgo. Lodmmmme, Achter Ltd
o6 dobmeagdos SWT-bogob bogmbgmo, Bmg-
3360b m39do 3o doM(33mgyemolb gobos gonbe-
005, M3 LobodoMomm ©ogal Lagsbo gobws.
SWT-b 883039000, ,, & “ g8mxo bodmowaqbos
bgmdg3mmgdol LG NEMYdsL, bmmm dm3e-
Lmbg dbatg 3o 938 30(3900d, GM3 53 gdmxnom Job
dbmeme gm. Lsgmdybogsom badysmgdoo bg-
™mdg36m9dob Bomgdal oG esEsb@nms s
565 dabo dobssmMbon, dgbadadabo, dm3sbmbyg dbe-
69 030, Mmd bymdgzMmads 56 ©ogdY)-
™o, Moasb dob bgmdg3Mnmgdol dobssmbbg o6
3569369009300 MobbImds. Achter Ltd-b Bomdmdes-
©3969m3s 356356 B)s, HmMB o6 dgndmgdmms gdm-
X0 (3086ONm bgmdmbgMoe smddnmaygm. dm3e-
Lybob ogddom, dob o6 3dmbrs ndgbn MHm, MmI

a5b(3bmdmEs  3MbGMOJBL s gdmxoal gogdbe-
3600 356 MdMomme bgmdg3Emmgdol &aqLbEob
dogdob Bog@0 omsbGYMms dbamgl.

35006y3980mgdol  aobboemgzabol,  bLobode-
Momm ©s994Mbm §gbEL, MmIgmny wopagbo-
mo0d  3obonlb N bgbogbn Lobodommmml  gowe-
By39@0mgdsdao — Ethiopian Orthodox Tewahedo
Church of Canada St. Mary Cathedral v. Aga,
2021 SCC 22. 53 b 0ob msobsbda, mbos dggge-
LeglL, 0oMmbydgdEs MYy oMo Ladmsmm ambogmMo
dgbodg doMabogal Logydggmo 0dol oboggmg-
o, Mmd dbomggdl dmGol bymdgzGmmgds
500m. babadaMomma smbndbaemoa §gb@o godm-
0ygbs dbatgoms bombyyma  LabgmdgzMymagdm
3648 030L 3mbGg4LE 30, MmM3gma(z bdnMow bm-
M(309g0ms  &gdbE Mo dg@&ymdabgdgdoon.
R3gmmgdmng, SWT wnabsgbops bmedg Achter
Ltd-b byem3dg36099mgdol m@mb s nmbmaos ©s-
LB YMGOSL, Modgs IboMg 3obybmdos bmemdy
dgdmgan gmsdgdom: ,looks good®, ,0k" 56 ,yup”.
0933503 390obbdgdol dgdwmgma, dbatrggda ym-
30030l 2bHmgorbb 3goebbdgogm Forey-
dymgogdL. 93 Ggb®nL asdmygbgdoom, bLobade-
Goemd doohbos, ™I Ibsmgms Badbymo babg-
3930 madm 300030056 godmdanbamyg, bo-
dmoemm gmbog®o dgbedg oMo Rosmgmows, Gm3
98mx0 , & “ 60dbagos bymdg3Ommgdedy ome-
bb3gdsb.

5b0dbyem Loddgdo babadsMommmad aodmnygbs
bogmbemol yowgs-goyowgal oo (The Sale of
Goods Act (Saskatchewan) - ,SGA®), ®#m3gmo(s
356LodMgMazL, Hm3 $50-%3 3980 0Mgdmmgdals
bogmbmol  gyoege-goyowgolb  bymdgzdeymagds
@mbos  @onEmb  BgMommdomn  gmMdom, 0do-
Logob, Om3 sebmnmagdswn ogmb. bobsdstmemmd
o0l 3360, ®m3 Achter Ltd-ob Bs63m3swagbmals
d0gf ImdoemnFnsb gogbogbomo , & “ 9dmxo
s3dogmagnmades SGA-L 3ngfm ©owggbor dm-
obm3zbsl s dgoggabs, Mmame (3 bgmadggemmgds-
bg bgmdmbgms. gofmes sdabs, gmgd@GOmbamo
0bgym@™dsgoobs @ m3ndgb@gool  og@ab
(Electronic Information and Documents Act,
Saskatchewan — “EIDA”) 39-18 3ol Logedsg-

™Dy, bobodonmmad ssEanbs, HmA ,, & “ g8mxo
Boc3moa 96l ,gmgd@mbym gm@dsda godmbo-

& Jdggdol”, Mo dgademgds godmygbgdm

23



J909556 330603509

dg@stgdnomn bodsGomal gambscon 8/2025

0465L 0bbdmbol 3sdmbobo@ogo, nbggzg Mmam-
(3, »39019663980" Mos3bg bgmal oggMs, Hm-
dgmo(z 393mnygbgds gmgd@Mmbmma bojmadybo-
39(30m LO3dmgdqdab 3gdgzgmdam bgmdg3Gmemy-
30l bomolb ogM LG bLsMEG Mo 30Mmdgdals do-
Loemgdsg.

300504398 0mgdsdn LobodsMommd smbadbs:
2bobdoMML o6 dgmdmos s ab oM (3 bws dg-
9(350mb, BM3 GqdbmmmannmMa 3Mmamgbabs s
LogFom  (3bmgMgdobgnmo  3Mod@ogolb Babss-
m3ga bogomgl. 3obs@un Labmgsmmgdol o
Loboadommemmgdols sboma Mgommmds dmombmgl
dbsymayzbal 03 3odmbzgzgdobomgal, Hmdmgdacs
dgbadmms gdmgogdal ob bLbgs 3basgbo Loddm-
mmgdolb  g0dmygbgdoo Bom3madgel.” dogsmo-
050, 360085690000 3ME3daab (30d@mM0s) bLobe-
domoremmd Blom v. Blom, 2021 BCSC 18 Lsg39d0
03bggms o Mo oo 3603369mmds dgadmgds
dngbogmb  93mxngdL bgmdginmgdal aobdo-
8 905Ld s FbaMgms badgamon bgdob ooagbs-
do." bodmemme, dmsgdnm bogdgdo Achter Ltd-b
SWT-b Labamaqgdemme @ogzobems 61 442 @mens-
0l goEabos dgnbemmgdgmo 3mbGMogd ol ao-
dm.23

1.2. g3mxo0, GmamAE ,005m0” Babsbabg-
m37369mgdm YMmmnngmomdsda (C.i.C.)

Dahan v Shacharoff, 30823-08-16, Herzliya
Small Claims Court, 2017 1543930 a53joMs3989-
m3s 0g30dMs, M3 Bygamo dabsl o¢y30mgdmac
o0J0Ms3980s, Mobo ®B3g6s3 d9943bs 30dmby-
0L EMmL Jabmgal gogbdogboma gdmyxngdal be-
39d39mdy. Lodmmmme, dbstgoms dmeol bg-
m393Mmgds o6 ogdyms, Mol gsdmg dabab
39358Mmmbg3 bathgma boGowanbs bLabsdsmmm-
do s gobozbas, MmAd 3o bgmdgEmmgdal o-
©9d0lb dmmmEnbo 3dmbrs, gyMobmdmes Mo

23 ob. Maksimow, International Update (Canada) — South
West Terminal Ltd. v Achter Land & Cattle Ltd
<https://www.aciclaw.org/news/2024/international-
update-canada-south-west-terminal-ltd-v-achter-land-
cattle-Itd/> [03/09/2025].

24 Goldman, Emojis and the Law, 93 Wash. L. Rev. 1227,
1267 & 1268 (2018).
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bygomal 0gM godmabogbo Jmgem Gog gdmyo-
90L, G153 3obo sBMom, JoMogbmdodg 0obbdmdaw
000gdgdmms. dofmmamons LobadsMmnmmmad o6 ho-
ngoms, MmI dbatgms dmmMol Bamdmadszs babg-
39360 mgdm 3933060, 09dzs bLobedsGmemma
5b0ndbs, MHmAd byznmo o6 3mJdggdms 3gmombo-
boobogfo, Moash doo dogMm asgbsgbomds
99m%0980b LyM0sd dgmeg Ibsmgl dg4d3bs brom-
d0b Laggmdzgmo, Mol 3s8m(3 dobol dg3s@HmMbal
d0sbogs Doobol s65bmeymMgdol Mamgds (dm3s-
LybggdL agz0LEsm 2 200 EMEsMab sbsbrmayy-
6935).24 L3somol &, Fo83569M0l dmomol ®
9 (393300 gdmg0gdds i ©0©0 0390900 35dmo-
6300 dmbamhgmgdo, Gm3 bygoema 3ol dabsl odo-
60390000, 3qLsdadoba, 356 d0bs godoMazgdob
35bM0Esb Lbgs 3m@qb30mMn sddnMaggdmagdo-
bogob ,dmbLBs". dmbomhgmgl  dm3sbybggdol
3bGM0sb gb LAsnmagdo gogabogbs sMogMmbygm,
3o dmMob 03 ML, Mm(3d JoMagzbmdal 3gHo-
M0 dmobmmzgs, Modsy dmbamhgmyg ©osMbdy-
6o 08530, BM3 yzgmoxgMo Moadg aym. ©sddoms-
390maqdL o6 dgu@&Yymdabgdasm dmbomhgmg dbo-
0bogol, ®m3 dom gowsngxzodmgb dobal odome-
3905, 0bobo Lo ygme as4Mbgb, Moz Labade-
Bommb dogm dggebos MHmams ofs3gmombo-
Boobogmo Jzqz0.%°

1.3. ,,59mg0b” 69dab 33dm3zmgbsw dnhbgzs-
Losb Es33330Mgdom

(36mdama 83gMnzgmo 3g(3bngMo K. Lm3gMa
0mbndbaogL: ,30dgMbogM3g - gb G0l dgbebadbsgo
sbomo 8mgsbo dzgmo ms85d930bmgal”.26 ;mobs-

39@Mm3g Ggdbmmmaagdo ymzgrremog®or go-
oM ds, M3 (308MYmM0 Mg3me300L 3oMm-
39690, Ladommmol dgbododal sa3@oznsbacs

0obmgl. bymdgzOmmgds 0gds mygMGob s
0J39380b 3gdzgmdom. mgygm@o dgbodemms go-

25 ob. Rosana, Towards Precision: Resolving the
Interpretive Ambiguities of Emojis as Evidence, 27-28,
<https://www.kenyalaw.org/kl/fileadmin/Download_Journ
al/Resolving-the-Interpretive-Ambiguities-of-Emojis-
Christopher-Rosana.pdf> [03/09/2025].

3080bmbns, 0b@gMbg@ LodsMmmamo s bgmmazbamo
0b@agmgd@on, 0., 2022, 130.

26
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bbmmM(309mEglb bgdomsemss. 0dobsmazal, MHmd bg-
mdg3emmgdolb ogdol dgbobgd dgmogsodgds
Roomgommb mgg@m@o, Lagomms, ol dodomoy-
mo oymb 3mbiMg@mo 3oMabowdo, 3§mbogl bo-
30060l gobLadmgMMma bobosomo s dgage-
309b mxzgMgb@olb dmggol bgdsl, sby megmg-
6ol IdoYMR6IL, MM 54(393&0bL dgdmbgggeda
3q0dmgmb mogo bgmdg3Gmmgdols 30GHmdgd00.27
mxgOH oL dobss@bo Mbrs ndmgmogl 0dals dgbe-
dmgdmmdal, MHmd 343930 NOMdM 006" 3o-
beybol 39339mdoo gobbmM(309mwgL.28 BmgogHo
dgdmnbgggedo og393@0 dgbodmms gobbmezng-
ool @gleonsi @ 9.8, jmbimargbé o

dmddggdomss. ¢domoal bgdolb godmgmabac
3390g3035(300bmg0L bagnms, IbsGgms dmmMals
0Mbgdmdrgl boddnsbo HMmagmmmdgdo. Mo dg-
9bgd> 3mb3ergRgbé® J3930b, 98 3g80bggzo30
bgd0b go8mgmagbs g53m3nbsmgmdl 3omals dogH
RBoJ@MOMngoE  asbbmMz0gmgdamn  J3gwgdo-
b, Mo @Mmbs gb dmddgmgds Bomdmawaqbl
3060365450 dabs 6360%3.29 3030bosdy, 3 m& dg-
dobg93590 o6 oMb bLogom Go0dglb cdds, ndabe-
»30b, Mmd bymdgzMmagds @oEgdyman Rsoo-
»gommb. ymzgmeeoy®o (3bmzMgdabgmmo bo-
bgmdg3Mmgdm 36og80z0b gomgamabbabgdoom,
DOD0gOHOMIsms 35356 03960L Jobbom, 3obm-
bom 356LaDEgMNYmo babodnMmdgdals s@LdMda-
Lo, godotmmmgdymos ©EMdomobs ©s Jmbgeme-
6@ Mo J(3930L bgdal godmgmgbsow dohbggo.
53 gboo LbadsMomygdMogo HMmogMmmdgdo mo-
30bagnmEgds Dgdg@o Mbofmggdmm gm@Ismo-
b30baob o YPmM Jg@o Mobmmgogds Mge-
@6 (3bm3Mgd0.30

0bdob goobgs: omzo dgbadmygdgmoas, bgmdg-
39 gde Rd0emb @Yoo 6 3mbjergr)bd -
o, LanbGgMgbms, dgbsadmgdgmas oYy oM, bg-
mdg30mgds @somL 93mxnl d9d39mdomsz?
dgbbggl oy ofs gdmxal doems, M3 gMmdbo-
d3bgem3bor godmbadger bymdg@gmgdol oo
©gdalb  dgbobgd  Bobowowgdsdg dgobmmemmb
0J(39380L BMbg3007 83 LdgoMbMb s 3533060 -
600,

98mxob  &9bgds ™Mo  dodsGommgdoo

27 60@0330@0 g bodmgomadm  3megdLob  3m356@ oo,

33@mMMms gmmgd@ngo, FsbGmos cm., (Hgc.), Bogbo lll,
»d., 2019, 8qbeo 329, 390 5.

2 030, 39eo 6.

0bmgl LadoMomgdmog dggebgdsol - 3oMggmo,
dgodmgds oy ofs bmgngor dgdmbggzsdo, ao-
6339990 6065306md9d0L 5MLgdMbabsl, gdmyo
Rogozomma bgdnb aodmzmabo s dgmeyg, Lag-
Bom, dgodmgds o9y 56, Gm3 30bsdHmam gdm-
x0dg, Gmam@z bgdolb godmgmgbal gmmdaby?
04693 bogmdzgmadngg ¢bws gsdmgdasbma gdm-
x0b, dBmame(z 6560L 393mgmgbal gm@m3ol obe-
d390mds, Mol asdm(s, M30Mmdme  bos -
394mo 30bo Ladyomagdoo MMbrsz MWdoMmEnzgbo
35M03980L ogdolb Jgbodmgdmmda 30?7 go-
J@0o, OMI KggMxgMmdom sM (39000 J3gybols go-
bmb3gdmmds of om0sMgdl Lo 3obmb3wgdemm
mbgdg 9dmxolb B6gdob aodmgmgbol gmMmIs,
0993(30 LOLIBIMNMgda bmgogFom dgdmbgggzseda
3oL ¢339 9b60ggdgb bgdal godmgmgbals 360d364-
ML,

bodmgomadm 3megdbolb (398amddn - ,b3")
54-9 39bemolb 033gMsGogmo  ©sbsbgbol dobg-
3000, domomos gofMogqods, Mmdgmoay sMmggsl
39b6mbom @owggbam ByblLs s ©3Mdomggdl, gbo-
boomdmgagds bogomm Babenal 56 B6gmdal bm-
398L. Lonb@gMgbms, gbnbosmdogagds o oMo
99mx0b 6gdal godmgmagbol BmMmFs smnafgds
bagomm BgbMogol bm@mBgdL? ob4), dsmamaw Re-
003mgds 09) 565 93mxnb badmemgdoo ogdy)-
™0 35609857 bLogsmm BgbFngol @md@&abs dg-
36 b™35-3606(303L 3mo(353L, B ImEab, Lodes-
Momgdmngo  Lobowobs ©s bodsGomgdmogo
bogMmbmgdol 3M0b(3039dL. Lodstmmgdmngn
bobowal 36063030l 8obobos, 396mbgda nymb
d3ox0m, 569 benMdnlb sMgbsGnbmgal 3MmMabm-
BaMgdown qbos nymb, o M ogMoommo dgog-
300 3g0dergds 8m3ggab 8ob gmbyMydaer J8gwg-
3L, LadaMmommgdMogo YbogMmbmgdol 3Mnb(3030
30 bmM3ob sMgbo@qol asmagdomoa, dybomgsbo
5 MMSDOMZgobo 396mbgdabgsb n(303L. 88 mge-
mbadFaboo, g8mx(9d)ob mEsDOmMzobn dmbgds
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tion and Ethical Perspective of Artificial Intelligence, 2023,
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bgermgbama 0bBgemgd&o s IHmmdnmn wab j@modobszns

a56bm@309mgdolb dgbadmgdmmds s dabo ggo-
Mamgdo.

dgbodmgdgmaos, Gm3d dmbombgmgd Ladhgmo
sedMal Mmame (s ©odbogdgdmal sbgzg bgmm-
36960 06@gmad@ob d53436gmn 3m33sbaals babe-
o3ga, M @Mmbas 0s8bsddgdgmds dgbaggdg-
mdo doygmoomb bgmmgba®o 0b@gmgd@ob dg-
3436gmmal 3obbobdagdemmdsady, LobGgdalb gog-
FoMmomMbomab 35dmdnbaty, bmmm ©g3gmm3g-
35 33356053 30 04(396@0 goo3gomb sdbsogdg-
3ol 3abgybabdagdmmdady, Mmam(z bLadmmmm
35056y39&0magdol d0dmgd 3omEadygm 3omdg.
sbgo ML, ImbodsGmnmgl dgudmoas gsd8mayg-
Bmb Ladmgomagm 3meggbob 998-9 3bemo s Jo-
y96959ma bosbobmzgal LmmosGyma 3abybo-
LA goMIS O53LEML MMngg Im3sbyybgl.

IV. 36m3no aFnnghomdgdda
©0b36M0d0bsnab Babssm3may

LadAdmmggmae bymmzbaMo 0bGgmad@ab
3mb@Emmmal d7d560b39d0b 5@ Lgdmdal

3 (30 gdemmds

baexmgbyto 0bggd@o, dmBgmoa 3odmayg-
6905 ©o3L54358em0b oM IEMBnm YHMgHNM-

39690 a56M33999m0 3o@obyzg@omgdsms dnbomg-
b0, Logommagdl bLs3obmbdwgdmm Mgammog-
3oL ©0byMdnbso300b Moz300b sboznmgdmow.
5b0dbyymo Mganmomgdolb gomamagddo godmbe-
MhRgg00 Modgb0dg 394ob0ddo, BM3gmors dgdm-
0q05(3 30bndsm® mbgdrg dgod(306098L bgmm-
3660 abBgmgd@olb BogH asbbm(zngmadmem
©0b3M0d0bs(300b.

96o-gMo sbgo 894o60D3L Bodmoa bl bo-
396mb3gdmm mbgdyg sa@ab Ro@omgdals go-

101 Nzama-Sithole, Managing Artificial Intelligence Algorith-
mic Discrimination: The Internal Audit Function Role,
Kilig/ Kahyaoglu, Algorithmic Discrimination and Ethical
Perspective of Atrtificial Intelligence, 2023, 203-205.

102 NYC Local Law 144-21 and Algorithmic Bias.
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Coase’s Theorem: A Pathway to a Controlled Economy

Gocha Okreshidze
Attorney, JSD Candidate, University of lllinois Urbana-Champaign

l. Introduction

“Socialist central planning introduced into England now by
peaceful parliamentary process — if it could be so intro-
duced — would, there is every reason to believe, make an
enormously better showing than its Russian exemplar. ... If,
then, it were in the writer’s power to direct his country’s
destiny, he would accept, for the time being, the general
structure of capitalism; but he would modify it gradually.”

— Arthur C. Pigou?

An intellectual history of modern economic
thinking cannot be fully articulated without ac-
counting for the influence of Ronald H. Coase. A
preeminent twentieth-century British economist,

1 ARTHUR C. PiGou, SociALISM VERSUS CAPITALISM 136—137 (1948). In
Socialism Versus Capitalism, Pigou weighs the strengths and
weaknesses of both systems, comparing how they address in-
come distribution, incentives, efficiency, and unemployment.
He argues that capitalism — grounded in private ownership —
can spur innovation but often produces inequality, while so-
cialism — based on collective ownership — may reduce ine-
quality yet struggles with incentives and large-scale planning.
He explores the trade-offs and the possibility of combining
their strengths for the public good.

2 Ronald H. Coase, The Nature of the Firm, 4 EcoNOMICA 386
(1937); Richard A. Posner, Nobel Laureate: Ronald Coase and
Methodology, 7 JOURNAL OF EcoNomic PERsSPECTIVES 195, 197
(1993).

3 Ronald H. Coase, The Problem of Social Cost, 3 JOURNAL OF LAw
AND Economics 1 (1960).

Coase is best known for his seminal contributions
to the economic theory of the firm.2 For lawyers,
however, Coase is primarily recognized for his
1960 paper The Problem of Social Cost.2 The pub-
lication has since become the most cited law re-
view article in modern American legal tradition.*
Coase himself claimed in his 1991 Nobel Prize au-
tobiographical sketch that “it is probably the most
widely cited article in the whole of modern eco-
nomic literature.”®

Despite this success, the paper is widely misun-
derstood. Coase himself complained that “[m]y

The title comes from Fred Shapiro’s citation studies. In 1985,
he set out to compile “a list of the most-cited law review arti-
cles of the last forty years.” Fred Shapiro, The Most-Cited Law
Review Articles, 73 CALIFORNIA LAW REVIEW 1540, 1540 (1985). He
initially excluded Coase’s paper as not purely legal, though it
“without question would have qualified” had the Journal of
Law and Economics been indexed by Shepard’s. /d. In 1996,
Shapiro’s updated study included Coase’s 1960 article as “the
runaway citation champion,” with “almost twice as many cita-
tions as any other law-related article.” Fred Shapiro, The Most-
Cited Law Review Articles Revisited, 71 CHICAGO-KENT LAW REVIEW
751, 759 (1996). Shapiro’s 2012 third edition again placed
Coase’s paper first. Fred Shapiro & Michelle Pearse, The Most-
Cited Law Review Articles of All Time, 110 MICHIGAN LAW REVIEW
1483 (2012).
https://www.nobelprize.org/prizes/economic-sci-
ences/1991/coase/biographical/ (last visited November 29,
2025).
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point of view has not in general commanded as-
sent, nor has my argument, for the most part,
been understood.”® One commentator even went
so far as to argue that “[s]Jomething like a dozen
people in the world understand that the ‘Coase’
theorem is not the Coase theorem. ... One of this
select group is Ronald H. Coase himself, so | sus-
pect we blessed few are right.”’

The Coase Theorem states that “in the absence
of transaction costs, it does not matter what the
law is, since people can always negotiate® without
cost to acquire, subdivide, and combine rights
whenever this would increase the value of pro-
duction.”® It is designed for an ideal world, with-
out any explicit suggestion “what general conclu-
sions about economic policy, if any, [Coase] ex-
pects us to draw from it.”1° Legal literature is of
little help either, as Coase’s treatment “is usually
... fragmentary, often involving little more than a
reference ... plus some explanatory comment, [as
if to suggest] that detailed examination would be
inappropriate.”!! Coase himself recognized this
when he wrote that “the discussion has largely
been devoted to sections Ill and IV of the article
and even here has concentrated on the so-called
‘Coase Theorem,” neglecting other aspects of the

analysis.”1?

6 RONALD H. CoASE, THE FIRM, THE MARKET AND THE LAw 1 (1988).

7 Deirdre McCloskey, Other Things Equal: The So-Called Coase
Theorem, 24 EASTERN ECONOMIC JOURNAL 367, 368 (1998).

Coase suggests that the idea of parties transacting to maximize
value may trace to Edgeworth’s “contract curve”: two individ-
uals exchanging goods will end up on the contract curve be-
cause, otherwise, further exchanges remain that would make
both better off. CoAse, supra note 6 at 160; FRrancis Y.
EDGEWORTH, MATHEMATICAL PSYCHICS: AN ESSAY ON THE APPLICATION OF
MATHEMATICS TO THE MORAL SCIENCES 21-27 (1881); WILLIAM S.
JEVONS, THE THEORY OF PoLiTicAL Economy 103-110 (2nd ed. 1879).
°  CoasE, supra note 6 at 14.

10 Coase, supra note 3 at 39.
.

12 Coask, supra note 6 at 15.
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This turned out to be a mistake, as reducing
Coase’s analysis to a formulaic representation ef-
fectively removed eight other chapters from con-
sideration.® Perhaps this is why Coase is usually
portrayed as an anti-government, free-market lib-
ertarian, when in fact he worked for governments
his entire life. A close reading of the text of The
Problem of Social Cost reveals that Coase advo-
cated for a state-run economic system, in which
private ownership is eradicated and all factors of
production belong to the government.

Il. Adam Smith

”

“It is very difficult to know where one’s ideas come from.
— Ronald H. Coase®”

The themes central to Ronald Coase’s scholar-
ship can be traced back to Adam Smith’s The
Wealth of Nations, which was published in 1776.
As Coase noted, “during the two centuries since
the publication of The Wealth of Nations, the
main activity of economists has been to fill the
gaps in Adam Smith’s system, to correct his er-
rors, and to make his analysis vastly more ex-
act.”'® However, Coase distanced himself from
the idealized models that dominated the field, de-
scribing them as “the world of modern economic

13 Of course, Coase’s paper “is not like ... a modern textbook with
a few simple messages which, once absorbed, makes a reread-
ing unnecessary.” Ronald H. Coase, The Wealth of Nations, 15
Economic INQuiry 309, 309 (1977).

14 RONALD H. CoAse & NING WANG, How CHINA BECAME CAPITALIST

(2012).

Ronald H. Coase, Law and Economics and A. W. Brian Simpson,

25 JOURNAL OF LEGAL STUDIES 103, 106 (1996). There, Coase re-

sponds to Guido Calabresi’s wry labels — “young socialist

15

named Ronald Coase” and “middle-aged libertarian.” Guido
Calabresi, The Pointlessness of Pareto: Carrying Coase Further,
100 YALE LAW JOURNAL 1211, 1211 (1991). Calabresi later argued
that “lawyer-economists are, on the whole, more suited to the
job of doing Law and Economics than latter-day institutional
economists.” GUIDO CALABRESI, THE FUTURE OF LAW AND ECONOMICS:
ESSAYS IN REFORM AND RECOLLECTION 11 (2016).
16 https://www.nobelprize.org/prizes/economic-sci-

ences/1991/coase/lecture/ (last visited November 29, 2025).


https://www.nobelprize.org/prizes/economic-sciences/1991/coase/lecture/
https://www.nobelprize.org/prizes/economic-sciences/1991/coase/lecture/
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theory, one which | was hoping to persuade econ-
omists to leave.”’

Coase’s analysis differs from the classical
model in two major ways: (1) the free-market
economy is replaced with a state-run planned
economy; and (2) private property is replaced
with state-granted rights to perform specific ac-
tivities.

II.1. Free-Market Economy

In his Nobel Prize lecture, Coase clarified that
“a principal theme of The Wealth of Nations was
that government regulation or centralized plan-
ning was not necessary for an economic system to
function in an orderly way.”® The main advantage
of markets is that “the national dividend, in given
circumstances of demand and supply, tends ‘nat-
urally’ to a maximum.”® However, Coase believes
that “if self-interest does promote economic wel-
fare, it is because human institutions have been
devised to make it s0.”%°

At the heart of the free-market idea beats the
famous ‘invisible hand.” Adam Smith formulated
the concept of the ‘invisible hand’ in the context
of restraints on imports, although he mentioned
the principle in an earlier publication as well.
In The Wealth of Nations, Smith argued that “[an
individual] generally ... neither intends to pro-
mote the public interest, nor knows how much he
is promoting it. By preferring the support of do-
mestic to that of foreign industry, he intends only

17 Coask, supra note 6 at 174.

18 https://www.nobelprize.org/prizes/economic-sci-

ences/1991/coase/lecture/ (last visited November 29, 2025).

19 ARTHUR C. PiGou, WEALTH AND WELFARE 104 (1912); See citation in
Coase, supra note 3 at 29.

20 Coase, supra note 3 at 29.

21 ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH
oF NATIONS 423 (Edwin Cannan ed., 1937).

22 ADAM SMITH, THE THEORY OF MORAL SENTIMENTS 350 (1759). In this
passage, Smith suggests that the “invisible hand” leads to an
outcome resembling what an equal distribution of the earth
and its resources would produce. Coase likewise highlights
wealth as central to consumer choice. In The Marginal Cost

his own security; and by directing that industry in
such a manner as its produce may be of the great-
est value, he intends only his own gain, and he is
in this, as in many other cases, led by an invisible
hand to promote an end which was no part of his
intention.”?!

In his earlier work, The Theory of Moral Senti-
ments, published in 1759, Smith argued that the
rich, driven by self-interest and luxury, distribute
resources to the poor through labor and con-
sumption, which also unintentionally advances
societal welfare as if guided by an “invisible
hand”. There he writes that “[t]he rich only select
from the heap what is most precious and agreea-
ble. They consume little more than the poor, and
in spite of their natural selfishness and rapacity,
though they mean only their own conveniency,
though the sole end which they propose from the
labours of all the thousands whom they employ
be the gratification of their own vain and insatia-
ble desires, they divide with the poor the produce
of all their improvements. They are led by an in-
visible hand to make nearly the same distribution
of the necessaries of life, which would have been
made, had the earth been divided into equal por-
tions among all its inhabitants, and thus, without
intending it, without knowing it, advance the in-
terest of the society, and afford means to the mul-
tiplication of the species.”??

For Smith, this arrangement was both more
democratic and more efficient, as he viewed gov-

ernment intervention with skepticism. After

Controversy, he argues that a functioning price system must
first address “how much money each individual consumer shall
have” — “the problem of the optimum distribution of income
and wealth” — before turning to “the optimum system of
prices.” Ronald H. Coase, The Marginal Cost Controversy, 13
Economica 169, 172 (1946). Stewart Schwab makes a similar
point in criticizing the invariance thesis: whether parties trade
legal entitlements depends on relative valuations, but valua-
tion turns on willingness and ability to pay — and thus on
wealth. Stewart Schwab, Coase Defends Coase: Why Lawyers
Listen and Economists Do Not, 87 MICHIGAN LAw ReviEw 1171,
1178 (1989).
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claiming that the public good is no part of the in-
tention of a market participant led by an invisible
hand, Smith argues that “[n]or is it always the
worse for the society that it was no part of it. By
pursuing his own interest he frequently promotes
that of the society more effectually than when he
really intends to promote it. | have never known
much good done by those who affected to trade
for the public good. ... What is the species of do-
mestic industry which his capital can employ, and
of which the produce is likely to be of the greatest
value, every individual, it is evident, can, in his lo-
cal situation, judge much better than any states-
man or lawgiver can do for him. The statesman,
who should attempt to direct private people in
what manner they ought to employ their capitals,
would not only load himself with a most unneces-
sary attention, but assume an authority which
could safely be trusted, not only to no single per-
son, but to no council or senate whatever, and
which would nowhere be so dangerous as in the
hands of a man who had folly and presumption
enough to fancy himself fit to exercise it.”%3

I.2. Private Property System

Unlike Coase, in Smith’s system, the factors of
production are owned privately by individuals.
Property rights are regarded as a foundational el-
ement of organized human life, comparable to
the institution of the family. As Smith writes “[t]he
most sacred laws of justice, therefore — those

23 SMITH, supra note 21 at 423.

24 SMITH, supra note 22 at 184.

25 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 36

(Hardcastle Browne ed., 1897).

26 Coase, supra note 3 at 2.

27 Traditionally — including in many civil-law systems — servi-
tudes such as rights of way were treated as narrow exceptions
to otherwise absolute ownership, justified only as minimally
necessary adjustments to environmental constraints. A right of
way, for instance, was typically granted only when needed to

reach public roads or essential networks (e.g., utilities). Even
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whose violation seems to call loudest for venge-
ance and punishment — are the laws which guard
the life and person of our neighbor; the next are
those which guard his property and possessions;
and last of all come those which guard what are
called his personal rights, or what is due to him
from the promises of others.”?*

Property thus was traditionally distinguished
from more limited personal rights to perform cer-
tain activities. Blackstone explains that “rights
may be subdivided into those which concern and
are annexed to the persons of men, and are
termed jura personarum, the rights of persons; or
into such as a man may acquire over external ob-
jects, which are entitled jura rerum, the rights of
things.”?®

Coase blurred this traditional distinction and
“obscure[d] the nature of the choice that has to
be made.”?® When interference with a neighbor’s
property occurs, the judge should not focus on
but
whether the neighbor, as the owner, has the right

whether interference exists, rather on

to prevent the emission. In effect, this implies that
ownership no longer automatically includes the
absolute power to exclude all intrusions from
one’s property.?’” According to the new system, it
seems that new rights can constantly be created
with respect to the same land or other property,
and as a result, the entire system of private prop-

erty rights has been obscured and, ultimately,
eroded.?®

then, self-created necessity was barred: an owner who de-
stroyed his own access could not claim a right of way over a
neighbor’s land. LADO TCHANTURIA, COMMENTARY OF CiviL CODE OF
GEORGIA 110-111 (1999); LADO TCHANTURIA, COMMENTARY OF CIVIL
CopE OF GEORGIA 109 (2018). Supreme Court of Georgia, Ne9-
378-05, 02/06/2005; Supreme Court of Georgia, NeAS-218-
909-03, 05/11/2003; Supreme Court of Georgia, NeAS-815-
763-2017,11/01/2018.

The Coase Theorem’s capacity to gradually dismantle private
ownership and expose property to external encroachment is

28
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Ill. Arthur Pigou

Arthur C. Pigou was a towering figure in British
economics, serving as the Professor of Political
Economy at the University of Cambridge where he
succeeded Alfred Marshall.?® He is best known for
his seminal work, The Economics of Welfare
(1920),3° and his contributions to the field of wel-
fare economics.3! In it, Pigou analyzed the distinc-
tion between private and social products using
the concept of externalities, proposing corrective
measures like taxes and subsidies to align private
incentives with the public good. It was this frame-
work that Ronald Coase targeted forty years later,
presenting The Problem of Social Cost as a direct
counter-argument to the necessity of Pigou’s
state-centered solutions.

Pigou’s scholarship emerged from the recogni-
tion that while free markets are powerful engines
of prosperity, they are not infallible. Ideally, the
free market maximizes the national dividend;
however, as Coase himself acknowledges, citing
and agreeing with Pigou “even in the most ad-
vanced states ... there are many obstacles that
prevent a community’s resources from being dis-
tributed ... in the most efficient way.”3?

For Pigou, the defining objective of welfare
economics was to identify and address these spe-
cific failures. He viewed the discipline not as an
abstract theoretical exercise, but as a practical in-
strument for social improvement. As he explains,
“[t]he study of these [failures] constitutes our
present problem ... its purpose is essentially prac-
tical. It seeks to bring into clearer light some of the

best illustrated in Robert C. Ellickson, Of Coase and Cattle: Dis-
pute Resolution among Neighbors in Shasta County, 38 STAN. L.
REv. 623 (1986).

2 Ronald H. Coase, The Appointment of Pigou as Marshall’s Suc-
cessor, 15 JOURNAL OF LAW AND Economics 473 (1972).

30 ARTHUR C. Picou, WELFARE EcoNomics (1920).

ways in which it now is, or eventually may be-
come, feasible for governments to control the
play of economic forces in such wise as to pro-
mote the economic welfare, and through that, the
total welfare, of their citizens as a whole.”33

Consequently, the friction between Coase and
Pigou is not a disagreement over whether mar-
kets fail, but rather a disagreement over the rem-
edy. Contrary to Coase’s later characterization,
Pigou did not reflexively advocate for government
intervention in every instance. He recognized that
in some cases, contractual improvements or pri-
vate negotiations were possible.3* However,
whether through state action or private arrange-
ment, his overarching goal remained “to discover
whether any improvements could be made in the
existing arrangements which determine the use
of resources.”®®

To fully grasp the divergence between the two
economists, it is necessary to examine two as-
pects of Pigou’s analysis that are especially rele-
vant to Coase’s critique: (1) the definition of wel-
fare economics, which for Pigou was a much
broader concept than the narrow economic anal-
ysis Coase employs, and (2) the theory of exter-
nalities, which, in Coase’s reformulated frame-
work, ceases to be a systemic deficiency per se.

I1l.1. Welfare Economics

For Pigou, welfare is a broader concept that
encompasses all aspects of human life, not just
economic considerations measurable by the price
mechanism. He writes that “[i]f | am asked “What
is good?” my answer is that good is good, and that

31 Pigou published Wealth and Welfare in 1912. The Economics
of Welfare was published in 1920, and the 4™ edition that
Coase references in his paper was published in 1932.

32 Coase, supra note 3 at 29.

3 |d.; Picou, supra note 30 at 129-130.

34 ARTHUR C. Picou, THE Economics OF WELFARE 129-130 (4th ed.
1932); See citation in Coase, supra note 3 at 29.

35 Coase, supra note 3 at 28.
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is the end of the matter. Or, if | am asked “How is
good to be defined?” my answer is that it cannot
be defined, and that is all | have to say about it.
Welfare means the same thing as good. It, too,
cannot be defined, in the sense of being analyzed.
At the same time, we can say, and indeed, it is the
chief task of ethics to say, whether, and in what
way, particular things belong to welfare.”3¢
General welfare is not synonymous with
‘economic welfare’ and is more concerned with
states of consciousness. It focuses solely on an in-
dividual’s internal mental or emotional experi-
ences rather than external material things or
physical conditions.?” Pigou explains that “[o]f
welfare in general, economic welfare is one part.
It is welfare arising in connection with the earning
and spending of the national dividend, or, in other
words, of those parts of the community’s net in-
come that enter easily into relation with the
measuring rod of money. Economic welfare, how-
ever, does not contain all welfare arising in this
connection. ... It does not include the whole psy-
chic return, which emerges when the objective
services constituting the national dividend have
passed through the factory of the body; includes
only the psychic return of satisfaction. Thus, eco-
nomic welfare is, as it were, a part of a part of wel-
fare theory.”38
Coase discusses only the economic side of this
problem, however he explicitly (but by no means
clearly) underscores the necessity of developing
the remaining part of the welfare analysis. He
writes that “[i]n this article, the analysis has been
confined, as is usual in this part of economics, to

3¢ PiGou, supra note 19 at 3.

37 Pigou reiterates that welfare consists only of “states of con-
sciousness,” not material things or conditions, and that it can
be compared in degree: “For the purpose of this volume it is
sufficient to lay down ... two propositions: first, that welfare
includes states of consciousness only, and not material things
or conditions; secondly, that welfare can be brought under the
category of greater and less.” Id.; Picou, supra note 30 at 10.
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comparisons of the value of production, as meas-
ured by the market. But it is, of course, desirable
that the choice between different social arrange-
ments for the solution of economic problems
should be carried out in broader terms than this
and that the total effect of these arrangements in
all spheres of life should be taken into account. As
Frank H. Knight has so often emphasized, prob-
lems of welfare economics must ultimately dis-
solve into a study of aesthetics and morals.”3°
Pigou points out the difficulties involved in de-
marcating the line between welfare considera-
tions measurable by the price mechanism and the
more aesthetic aspects of life, which cannot be
easily quantified. Although Pigou states that “the
range of our inquiry becomes restricted to that
part of social welfare that can be brought directly
or indirectly into relation with the measuring-rod
of money,”*? he also emphasizes that it is “not, in-
deed, possible to separate it in any rigid way from
other parts.”*! Here, Pigou refers to Edwin Can-
nan, who argued that “[t]he exact phrase used
does not really matter very much, since we must
face, and face boldly, the fact that there is no pre-
cise line between economic and non-economic
satisfactions, and therefore the province of eco-
nomics cannot be marked out by a row of posts or
a fence like a political territory or a landed prop-
erty. We can proceed from the undoubtedly eco-
nomic at one end of the scale to the undoubtedly
non-economic at the other end without finding
anywhere a fence to climb or a ditch to cross.”4?
The difficulty in drawing a clear line between
the two does not, of course, justify adopting a

38 Pigou, supra note 19 at 3—4; EDWIN CANNAN, WEALTH: A BRIEF
EXPLANATION OF THE CAUSES OF ECONomIC WELFARE 3—4 (1918).

39 Coase, supra note 3 at 43.

40 Pigou, supra note 30 at 11.

o d.

42 |d.; CANNAN, supra note 38 at 17-18.
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flawed calculation method that ignores half the
relevant factors.

111.2. Externalities

Pigou’s response to market failures was domi-
nant during the first part of the 20t™ century.*?
Pigou viewed this problem from the perspective
of externalities. In discussing this concept Pigou
explains that “[t]he source of the general diver-
gences between the values of marginal social and
marginal private net product that occur under
simple competition is the fact that, in some occu-
pations, part of the product of a unit of resources
consists of something which, instead of coming in
the first instance to the person who invests the
unit,** comes instead, in the first instance (i.e.,
prior to sale if sale takes place), as a positive or
negative item, to other people. These other peo-
ple may fall into any one of three principal groups:
(1) the owners of durable instruments of produc-
tion, of which the investor is a tenant; (2) persons
who are not producers of the commodity in which
the investor is investing; (3) persons who are pro-
ducers of this commodity.”*

43 Coase, supra note 3 at 1.

4 Pigou notes that because labor, land, and capital are combined

in different proportions across settings, a definite “increment

of investment” cannot be specified. He therefore defines a

“unit” of investment not as a fixed set of physical inputs, but

as whatever mix minimizes total money cost. This abstraction

lets him analyze divergences between social and private re-
turns without being trapped by the physical heterogeneity of

particular investments. PiGou, supra note 34 at 172-173.

Pigou’s investment unit parallels Coase’s “bundle of rights”:

both treat resources as context-dependent combinations —

Pigou shaped by cost minimization, Coase by legal entitle-

ments — rather than as fixed physical things.

4 Id. at 174.

46 Coase explains that “private product is the value of the addi-
tional product resulting from a particular activity of a business.
The social product equals the private product minus the fall in
the value of production elsewhere for which no compensation
is paid by the business.” Coase, supra note 3 at 40.

Pigou’s externalities represent divergences be-
tween the private product and the social prod-
uct.*® They are often categorized as positive or
negative, depending on whether the unaccounted
effect is a service or a disservice.*’ Both positive
and negative externalities can lead to market fail-
ures by encouraging the overproduction of harm-
ful goods and the underproduction of beneficial
ones. Since “[a]lmost certainly ... externalities (or
‘social costs’) are perceived as the greatest mar-
ket failure problems,”*® even a small deviation on
a large scale can lead to a massive misalignment.

Pigou treats externalities as flaws that some-
times warrant government intervention in the
second type of divergence, where “no contract is
possible (the second class)” or “the contract is un-
satisfactory (the first class).”*° In practical terms,
this means “it would be desirable to make the
owner of the factory liable for the damage..., to
place a tax on the factory owner..., or... exclude
the factory from residential districts.”>° Coase ac-
cuses Pigou of advocating government interven-
tion, arguing that private bargaining between the
parties can be more effective. Interestingly, how-
ever, Coase does not clearly explain how the par-
ties can transact when doing so is impossible. The
Coase Theorem cannot resolve this problem,

47 Pigou explains that “[a]ll such effects must be included —

some of them positive, others negative elements — in reckon-
ing the social product of the marginal increment of any volume
of resources turned to any use or place.” Picou, supra note 34
at 134; See citation in Coase, supra note 3 at 29.

48 Fred S. McChesney, Coase, Demsetz, and the Unending Exter-
nality Debate, 26 CATO JOURNAL 179, 179 (2006). On the ambi-
guity of “externality,” McChesney notes that the term is used
“with full recognition of economists’ imprecision” about what
counts as an externality, and points to Buchanan and Stub-
blebine’s taxonomy (technological vs. pecuniary, marginal vs.
inframarginal, Pareto-relevant vs. irrelevant). Coase adds that,
in Pigou, Samuelson, and others, “externality” is simply short-
hand for “external economies or diseconomies.” COASE, supra
note 6 at 174.

4 Coase, supra note 3 at 38.

0 d. at 1.
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since it rests on unrealistic assumptions that hold
only in an ideal world — or within a firm, where
the need for market transactions is eliminated al-
together.>!

By working with the concept of externalities,
Pigou essentially operates within the framework
of Adam Smith’s classical system. Unlike Coase, he
does not propose a full systemic overhaul. In-
stead, his approach centers on identifying diver-
gences and attempting to correct them, whether
through private arrangements or government in-
tervention.

IV. Ronald Coase

“The fundamental aim of socialism is not the aboli-
tion of private property but the extension of democ-
racy.”

—  Abba Lerner*?

Now a renowned libertarian and a champion of
the free market economy, the young Coase began
his intellectual journey with a strong attraction to
socialism.>® Like many of his generation, this incli-
nation was likely a remnant of the economic up-
heavals of the time.>* In 1929, he joined the Lon-
don School of Economics (LSE), where his mentor

51 PiGou, supra note 34 at 183; See citation in Coase, supra note

3 at 28.
52 ABBA LERNER, THE ECONOMICS OF CONTROL 1 (1944).
%3 Coase, supra note 15 at 103—106; CALABRESI, supra note 15 at
127.
Coase, supra note 14 at 106; Ronald H. Coase, The Nature of
the Firm: Origins, in THE NATURE OF THE FIRM: ORIGINS, EVOLUTION,

54

AND DeVELOPMENT, 37 (Oliver E. Williamson & Sidney G. Winter
eds., 1991).

%5 Coase, supra note 15 at 106.

6 Coask, supra note 6 at 5—7; CALABRESI, supra note 15 at 127.

57 Coase, supra note 2.

8 |d.; STEVEN G. MEDEMA, RONALD H. CoASE 3—4, 13—15 (1994). After
returning from the United States, Coase taught at the Dundee
School of Economics and Commerce (1932-34), the University
of Liverpool (1934-35), and the LSE (1935-51). He was strongly
shaped by the LSE milieu, especially Lionel Robbins, Friedrich
Hayek, and John Hicks. During these years he developed a sus-
tained interest in public utilities, conducting historical studies
of institutions such as the British Post Office and broadcasting.
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Arnold Plant introduced Coase to key concepts,
such as opportunity cost, markets, property
rights, and price mechanics. Coase would later re-
call that as a result of these interactions his “so-
cialist sympathies gradually fell away”>> — or per-
haps, they merely shifted from a theoretical at-
traction to a search for a practical mechanism.

Under Plant’s mentorship, Coase visited the
United States to investigate a very specific prob-
lem: the existence and size of firms in the econ-
omy.>® During his visit, Coase met with top-eche-
lon American company executives and gathered
invaluable insights that laid the foundation for his
seminal article The Nature of the Firm, published
in 1937.°7 In it, Coase first developed the concept
of transaction costs and explained the existence
and size of a firm from the perspective of a market
failure.>®

Coase was generally admired by American
economists. Milton Friedman, for example, “con-
sidered Coase’s ... book on the British Broadcast-
ing Company (1950), ‘something of a classic.””>°
He and Aaron Director both personally lobbied
Coase’s move to the U.S. and then to the Univer-
sity of Chicago.®® In 1951, Ronald Coase immi-
grated to the United States and initially served as

Id. at 1-6. Well before The Federal Communications Commis-
sion (1959), Coase published foundational work on British
communications industries, including: Ronald H. Coase, Price
and Output Policy of State Enterprise: A Comment, 55 ECONOMIC
JOURNAL 112 (1945); The Spectator, B.B.C. Enquiry?, 176 THE
SPECTATOR 446 (1946); Ronald H. Coase, The Origin of the Mo-
nopoly of Broadcasting in Great Britain, 14 EcoNomicA 189
(1947); Ronald H. Coase, Wire Broadcasting in Great Britain, 15
Economica 194 (1948); Ronald H. Coase, The Nationalization of
Electricity Supply in Great Britain, 26 LAND Economics 1 (1950);
Ronald H. Coase, The Development of the British Television Ser-
vice, 30 LAND Economics 207 (1954); Ronald H. Coase, The
Postal Monopoly in Great Britain: An Historical Survey, in
EcoNomiCc EssAys IN COMMEMORATION OF THE DUNDEE ScHOOL OF
Economics, 1931-1955 (1955).

% Steven G. Medema, Embracing at Arm’s Length: Ronald H.
Coase’s Uneasy Relationship with the Chicago School, 72
OXxFORD ECON. PAPERS 1072, 1074.

60 d. at 1073.
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a professor of economics at the University of Buf-
falo until 1958.5* From 1958 to 1964, he was a
professor in the Department of Economics at the
University of Virginia, where he played a pivotal
role in establishing the Thomas Jefferson Center
for Studies in Political Economy. This center later
became home to many prominent economists
and influential economic theories.®? In 1964,
Coase moved to the University of Chicago, where
he served as editor of the Journal of Law and Eco-
nomics until his resignation in 1982.%3 In 1991, the
same year the Soviet Union collapsed, Coase was
awarded the Nobel Prize in Economic Sciences
“for his discovery and clarification of the signifi-
cance of transaction costs and property rights for
the institutional structure and functioning of the
economy.”®*

Coase’s contribution to economic thinking is
monumental,®® but what he achieved in the field
of law is equally remarkable. Coase expanded his
views on American judges, effectively transform-

61 MEDEMA, supra note 58 at 5-6.

62 DaviD M. LEvy & SANDRA J. PEART, TOWARDS AN ECONOMICS OF
NATURAL EQUALS: A DOCUMENTARY HISTORY OF THE EARLY VIRGINIA
ScHool (2020).

63 William M. Landes, Dennis W. Carlton & Frank H. Easterbrook,
On the Resignation of Ronald H. Coase, 26 JOURNAL OF LAW AND
EcoNomics iii (1983). Coase remained professor at Chicago until
his death at the age of 102 in 2013.

64 https://www.nobelprize.org/prizes/economic-sci-
ences/1991/press-release/ (last visited November 29, 2025).

8 In his Nobel lecture, Coase offered a characteristically modest
self-assessment: “In my long life | have known some great
economists but | have never counted myself among their num-
ber nor walked in their company. | have made no innovations
in high theory. My contribution to economics has been to urge
the inclusion in our analysis of features of the economic sys-
tem so obvious that, like the postman in G.K. Chesterton’s Fa-
ther Brown tale, The Invisible Man, they have tended to be
overlooked.” https://www.nobelprize.org/prizes/economic-
sciences/1991/coase/lecture/ (last visited November 29,
2025).

66  https://www.nobelprize.org/prizes/economic-sci-

ences/1991/press-release/ (last visited November 29, 2025).

Ronald H. Coase, The Federal Communications Commission, 2

JOURNAL OF LAwW AND EcoNomics 1 (1959).

8 Coase, supra note 3.

67

ing them into “an extension of the market mech-
anism.”®® During his time in the U.S., Coase pub-
lished two particularly famous papers: The Fed-
eral Communications Commission (1959)%’ and
The Problem of Social Cost (1960).%8 In the first pa-
per, Coase demonstrated how radio and televi-
sion frequency waves could be treated as prop-
erty rights and allocated using a price mechanism,
while still allowing the government to retain ulti-
mate control over their allocation. In his 1960 pa-
per, Coase used a similar argument to advocate
for a state-run controlled system as a solution to
a major economic problem —the problem of social
cost.5?

With his 1960 paper, Coase established an en-
tirely new field of study, now commonly referred
to as law and economics.”® In his role as editor of
Journal of Law and Economics, Coase oversaw an
economic revolution in numerous areas of Amer-
ican law, including contracts, torts, and prop-
erty.’?

89 Coask, supra note 6 at 157.

70 Landes, Carlton, and Easterbrook, supra note 63; Keith N.
Hylton, Law and Economics Versus Economic Analysis of Law,
48 EUROPEAN JOURNAL OF LAW AND Economics 77, 77 (2019). In his
2016 book, Calabresi argues that his 1961 paper — “along with
Coase’s piece” — sparked a flourishing decade in law and eco-
nomics. CALABRESI, supra note 15 at 13. He adds that he was
unaware of Coase’s article, and he calls Coase’s paper
“greater” because he “did not spell out that causal symmetry
as fully as Coase did,” and because “Coase’s explicit discussion
of the internalization of externalities was missing from [his]
piece.” Id. at 181-182. The 1961 article is Guido Calabresi,
Some Thoughts on Risk Distribution and the Law of Torts, 70
YALE LAW JOURNAL 499 (1961). A particularly interesting point is
made in footnote 24 of the article. That omission matters: “in-
ternalization of externalities” is precisely what allows Coase to
frame social cost as a problem of assigning rights and arranging
institutions, rather than treating “externalities” as a one-way
departure from an otherwise well-functioning market. The gap
may look modest in a tort-focused setting, but it is substantial
from the standpoint of property and social cost. Coase, supra
note 22.

71 Shapiro’s citation studies drew criticism. See, e.g. Richard A.
Posner & William M. Landes, Heavily Cited Articles in Law, 71
CHICAGO-KENT LAW REVIEW 825 (1995). Among other points, Pos-
ner faulted Shapiro for ranking articles rather than scholars,
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Before discussing The Problem of Social Cost, it
is helpful to briefly review three of Coase’s earlier
papers, which address the nature of the firm,”?
pricing under conditions of large-scale diver-
gence,’”® and the concept of property (allocation
of frequency waves through price mechanism).”*
The analytical framework Coase developed in
these papers laid the foundation for the argu-
ments he would later advance in The Problem of
Social Cost.

IV.1. 1937: The Nature of the Firm

Firms in the British Empire had long played a
crucial role in driving economic growth and inno-
vation, expanding global trade, and supporting
empire-building,” much like their counterparts in
modern-day America. However, the 1930s high-
lighted their significance even more. In the United
States, the Great Depression began with the Wall
Street Crash of 1929 and quickly escalated into a
global economic crisis.”® The federal government
responded with anti-Depression policies, includ-
ing the New Deal programs.”’ It was during this
time that Coase visited the U.S. to study the
American corporate world.

The problem with firms was that if, as Adam
Smith’s system suggests, the economy runs with-
out centralized planning — what Sir Arthur Salter
described as an economy that “works itself”’8 —

noting that “someone who wrote two articles each of which
had been cited two hundred times would not appear on
Shapiro’s lists,” even though he would likely be a more signifi-
cant scholar than an author of a single article cited 250 times
and ranked 64, Id. at 827; See also Ronald H. Coase, Coase on
Posner on Coase: Comment, 149 JOURNAL OF INSTITUTIONAL AND
THEORETICAL ECONOMICS 96 (1993).

72 Coase, supra note 2.

73 Coase, supra note 22.

74 Coase, supra note 67.

7> PHILIP STERN, THE COMPANY-STATE 3—15 (2011).

76 JasON S. SMITH, A CoNcise HisTory oF THE NEw DeAL 1-30 (2014);
ROBERT S. MICELVAINE, THE DEPRESSION AND NEwW DEAL: A HISTORY IN
DocumeNTs 13—-15 (2000).
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then the existence of firms cannot be easily ex-
plained. This is because firms operate as highly hi-
erarchical and centralized mechanisms. Within
firms, the market mechanism is replaced by what
Coase calls an “entrepreneur-coordinator.””® For
example, Coase points out that when an em-
ployee changes departments within a firm, it is
not “because of a change in relative prices, but
because he is ordered to do so.”8°

Coase argues that economic models “suffered
in the past from a failure to state clearly their as-
sumptions.”®! Coase explains that the claim that
the economy “works itself” holds true only when
“the direction of resources is dependent directly
on the price mechanism.”®2 When the price mech-
anism is not the sole determinant of resource al-
location — as is the case within firms, which Coase
referred to as “islands of conscious power” — the
classical definition of the decentralized nature of
an economic system breaks down. Much like the
socialist literature of the time, which offered
fierce critiques of capitalism but provided no op-
erational blueprint for a controlled economy,
standard economic theory failed to explain the ac-
tual mechanics of coordination. Coase sought to
fill this void by identifying the administrative deci-
sion as the functional substitute for the price
mechanism.

Coase argues that firms arise due to market
failures. Specifically, there are transactions that
markets cannot efficiently perform, and firms

77 MILTON FRIEDMAN & ANNA JACOBSON SCHWARTZ, A MONETARY HISTORY
OF THE UNITED STATES, 1867—1960 420—-492 (1963); ROBERT S.
MCELVAINE, THE GREAT DEPRESSION: AMERICA, 1929-1941 (1984);
JOHN KENNETH GALBRAITH, THE GREAT CRASH 1929 (1954).

78 ARTHUR SALTER, ALLIED SHIPPING CONTROL: AN EXPERIMENT IN
INTERNATIONAL ADMINISTRATION 15 (1921); See citation in Coase,
supra note 2 at 387.

7% Coase, supra note 2 at 388.

80 d. at 387.

81 Id. at 386.

8 |d. at 387.
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serve as mechanisms to carry out these transac-
tions when the cost of performing them through
the market is higher. For instance, long-term con-
tracts, which require planning and coordination,
are often more efficiently managed within a firm.
Coase further explains that the growth and size of
a firm depend on the number of transactions it
can efficiently handle internally.?3

It is in this context that Coase first articulated
the concept of ‘transaction costs’ — the costs as-
sociated with using the market mechanism — a
foundational idea for understanding the existence
and boundaries of firms. He notes that “[i]n order
to explain why firms exist and what activities they
undertake, | found it necessary to introduce a
concept which | termed in that article ‘the cost of
using the price mechanism,” ‘the cost of carrying
out a transaction by means of an exchange on the
open market,” or simply ‘marketing costs.” To ex-
press the same idea in my article on ‘The Problem
of Social Cost,” | used the phrase ‘the costs of mar-
ket transactions.” These have come to be known
‘transaction

in the economic literature as

costs.””8

IV.2. 1946: The Marginal Cost Controversy

Coase’s 1960 publication was not his first at-
tempt to address the divergence in large-scale
production; an earlier example is his 1946 work,
The Marginal Cost Controversy.? In it, Coase pro-
posed internalizing costs by allocating them di-
rectly to consumers rather than relying on gov-
ernment taxation, which he argued was often less

8 Jd. at 393-395.

84 Coask, supra note 6 at 6. However, Pigou in his Welfare Eco-
nomics also talks about “[t]he way in which the size of the na-
tional dividend will be affected by a reduction of the obstacles
to the movement of productive resources that are set up by
ignorance and costs of movement.” PiGou, supra note 34 at
144. This closely resembles Coase’s concept of transaction
costs.

effective.8® However, while the analytical ap-
proach regarding cost allocation is similar, the im-
plications in the context of The Problem of Social
Cost are radically different, entailing the total
elimination of private property and the free mar-
ket system.

During World War I, the issue of pricing under
conditions of decreasing average costs became
especially critical for public utilities, defense in-
dustries, and government-managed services such
as postal and telecommunications.®” As Coase
noted, “public utility industries provide some of
the most striking instances of products supplied
under conditions of decreasing average costs.”88
He observed these challenges firsthand while
working as a statistician at the Forestry Commis-
sion (1940-41) and the Central Statistical Office of
the War Cabinet (1941-46).%°

Prominent scholars, including Harold Hotelling
and Abba Lerner, advocated for marginal cost
pricing as the solution. This economic approach
dictates that goods or services be priced equally
to the cost of producing one additional unit, re-
flecting the true cost of resource usage. The con-
cept is appealing because charging customers
more than the marginal cost can reduce demand,
leading to an inefficient allocation of resources.
However, in large-scale production where aver-
age costs decline as output increases, marginal
costs are typically lower than average costs. Con-
sequently, businesses struggle to set prices that
both reflect marginal costs and cover total pro-
duction expenses.

85 Coase, supra note 22.

8  Brett M. Frischmann & Christiaan Hogendorn, The Marginal
Cost Controversy, 29 JOURNAL OF ECONOMIC PERSPECTIVES 193
(2015).

87 Coase, supra note 22 at 178.

88 d.

89 MEDEMA, supra note 58 at 1-6.
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Despite the fact that the Hotelling-Lerner solu-
tion was so widely accepted that one commenta-
tor claimed it was “not open to serious objec-
tion,”%° Coase dismissed the strategy as “a recipe
for waste on a grand scale.”®! Instead, he pro-
posed an innovative solution utilizing a system of
multi-part pricing. Coase argued that customers
must pay for the full value of the product, cover-
ing both production and delivery. Ultimately, this
method allowed all customers to be charged the
same marginal cost for production, while addi-
tional charges for transportation were calculated
based on location.

This methodology strongly parallels the solu-
tion Coase later offered in The Problem of Social
Cost. Rather than adopting the externality model
— which relies on subsidizing divergence — Coase
instead argues for internalizing externalities.

IV.3. 1959: Federal Communications
Commission

Coase first articulated his theory of property in
his 1959 paper, The Federal Communications
Commission.®? The goal was to regulate the com-
munications industry in a way that introduced
market-based solutions — primarily the price
mechanism — without sacrificing the govern-
ment’s vital interests.>® These interests included

%0 James E. Meade & John M. Fleming, Price and Output Policy of
State Enterprise, 54 EcCONOMIC JOURNAL 321, 318 (1944); Coase,
supra note 22 at 169; Marcus Fleming, Production and Price
Policy in Public Enterprise, 17 EcoNoMicA 1 (1950); Frischmann
and Hogendorn, supra note 86.

%1 Coask, supra note 6 at 18.

92 Coase, supra note 67.

93 European Court of Human Rights, Rustavi 2 Broadcasting Com-
pany Ltd and Others v. Georgia, no. 16812/17, Judgment, 18
July 2019, final 9 December 2019.

% Coase traces U.S. spectrum regulation back to the Radio Act of
1912. Interference during the 1920s exposed the Act’s limits,
leading to the Radio Act of 1927 and the creation of the Fed-
eral Radio Commission to assign frequencies in the “public in-
terest.” After the FCC replaced the FRC in 1934, it distributed
licenses through comparative hearings and, from 1981, lotter-
ies. Thomas W. Hazlett, Assigning Property Rights to Radio
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ensuring control over who ultimately wielded
power in broadcasting and what messages were
delivered to the public through various pro-
grams.>*

Initially, the primary users of radio communi-
cation were ships, which relied on this technology
to send signals to other vessels and communicate
with the shore. The unregulated nature of the in-
dustry allowed all willing parties to occupy fre-
guencies. Among others, the Department of the
Navy explicitly called for regulations to “bring
some sort of order out of the turbulent condition
of radio communication.”®> By 1934, the regula-
tion of telephone and telegraph services was con-
solidated into the newly formed Federal Commu-
nications Commission (FCC), which centralized
communication regulation in the United States.®®
The FCC exercised discretion in granting broad-
casting licenses, to allocate prime-time wave-
lengths efficiently and prevent their misuse. How-
ever, this discretion led to legal challenges, includ-
ing constitutional issues. The Supreme Court, for
example, struck down certain laws restricting li-
censing discretion, which undermined the gov-
ernment’s ability to govern communications ef-
fectively.®’

It was within this context that in his 1959 pa-
per, Coase proposed a market-based solution to

Spectrum Users: Why Did FCC License Auctions Take 67 Years,
41 JOURNAL OF LAwW AND Economics 529, 530-532 (1998). Not until
the post—Cold War era did the United States adopt market al-
location: in 1994 the FCC shifted to public auctions, explaining
that earlier methods “failed to ensure that licenses would
quickly go to the most efficient firms.” Jonathan Blake, FCC Li-
censing: From Comparative Hearings to Auctions, 47 FEDERAL
COMMUNICATIONS LAW JOURNAL 277 (1994); FCC, REPORT TO
CONGRESS ON SPECTRUM AUCTIONS 7 (1997). As The New York Times
reported, the first auction produced opening bids “five times
higher” than expected. Teresa Riordan, F.C.C.’s Auction Draws
Rich Bids, NEw YoRk TIMES, July 26, 1994.

% Coase, supra note 67 at 2.

% d.

%7 Id. at 1-12.



Coase’s Theorem: A Pathway to a Controlled Economy

the problem of wavelength allocation. Rather
than relying on an arbitrary licensing system to
control the allocation of frequencies and ensure
their most valuable use, he advocated selling
them through open auctions. Coase argued that if
the allocation of wavelengths were determined by
the price mechanism, ownership would naturally
gravitate toward the most valuable uses. Coase
explained that the peculiar nature of frequencies
as a resource would not prevent them from being
distributed on a market just like any other re-
source.”® He demonstrated that the scarcity of
wavelengths as a resource does not preclude the
price mechanism from effectively governing their
allocation. In National Broadcasting Co. v. United
States, Justice Felix Frankfurter, writing for the
Court, justified government regulation of radio
communications by stating that “the radio spec-
trum simply is not enough to accommodate eve-
rybody.”?® Coase, however, argued that scarcity is
a fundamental characteristic of every resource
traded in a market. He cited Rembrandt’s paint-
ings as an example: although limited in number,
they are “commonly disposed of by auction.”1%°
Most importantly, Coase demonstrated that
the initial allocation of frequencies is irrelevant in
determining the ultimate beneficiaries of those
resources. This is because the initial allocation —
often determined through an auction — only
identifies the initial owner of the wavelength. The
ultimate user of the wavelength, however, is not a
legal question but an economic one. Coase
showed that, like any resource allocated via a
price mechanism, frequency wavelengths would
naturally gravitate toward their most valuable

%8 Critics feared that allocating broadcasting rights by price would

simply hand them to the wealthiest bidders, not necessarily to
their highest-valued uses. Coase replied that this is a standard
feature of any market: prices reflect preferences, including
those backed by greater wealth, and attempts to buy “every-
thing” would bid prices up and limit further purchasing, allow-
ing others to compete. As he put it: “The same system which
enables a man with $1 million to obtain $1 million’s worth of

use. To illustrate this, Coase used the example of
a cave. Upon discovery, a cave may legally belong
to its discoverer or, depending on the law, to the
owner of the land where its entrance is located.
However, this does not mean that caves, in gen-
eral, belong permanently or even on average to
their discoverers. Ownership eventually transfers
to those who value them most. As Coase ex-
plained “[t]his proposition, which seems difficult
to dispute when it relates to the right to use a
cave, could also be applied to the right to emit
electrical radiations.”%?

The cornerstone of Coase’s groundbreaking
framework is the concept of property rights.
In The Federal Communications Commission, he
disagreed with the position that ascribed “the
confusion which existed before government regu-
lation to a failure of private enterprise and the
competitive system.”1%2 He explained that “the
real cause of the trouble was that no property
rights were created in these scarce frequen-
cies.”1% This is exactly how the ownership on land
works which “can be allocated to land users with-
out the need for government regulation by using
the price mechanism. But if no property rights
were created in land, so that everyone could use
a tract of land, it is clear that there would be con-
siderable confusion and that the price mechanism
could not work because there would not be any
property rights that could be acquired.”*%* It is
when “property rights are created in resources,
and ... someone wishing to use a resource has to

resources enables a man with $1,000 to obtain $1,000’s worth
of resources.” Id. at 19.

% National Broadcasting Co. v. United States, 319 U.S. 190
(1943).

100 Coase, supra note 67 at 20.

101 Coask, supra note 6 at 157.

102 Coase, supra note 67 at 14.

103 Id.

104 Id.
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pay the owner to obtain it [that] [c]haos disap-
pears.”19 In this model the central role of the gov-
ernment remains to establish “a legal system to
define property rights and to arbitrate dis-
putes.”106

One crucial aspect of Coase’s analysis is of
course that, while he argues for private owner-
ship of property rights, these rights are not truly
“properties”; rather, they are government-held li-
censes, such as the right to use a specific radio or

television frequency wavelength.0?
IV.4. 1960: The Problem of Social Cost

“[T]he free play of self-interest, so far as it is not
hampered by ignorance, tends, in the absence of
costs of movement, so to distribute resources
among different uses and places to render rates of
return everywhere equal.”

— Arthur C. Pigou?%®

105 ld

106 Id.

107 Kirsten Foss & Nicolai Foss, Coasian and Modern Property

Rights Economics, 11 JOURNAL OF INSTITUTIONAL EcoNomics 391

(2015).

108 pigou, supra note 34 at 142.

109 CaLABRESI, supra note 15 at 181, n. 30.

10 Coase, supra note 3 at 1. In his memoir, George Stigler re-
counts that after Coase’s 1959 FCC article, about twenty Chi-
cago economists met at Aaron Director’s house (Milton Fried-
man’s brother-in-law and founder of the Journal of Law and
Economics) to debate what became known as the Coase The-
orem. Stigler says they balked at the claim that, in a zero-trans-
action-cost world, “whatever the assignment of legal rights ...
would have no effect” on resource use. GEORGE J. STIGLER,
MEMOIRS OF AN UNREGULATED EcONOMIST 76 (1985). He adds that,
after two hours of argument, the group swung from over-
whelming opposition to unanimous support. Stigler “lamented
afterward that [they] had not had the clairvoyance to tape it.”
Id. The story is often invoked to reassure skeptics of the theo-
rem’s popularized form: if eminent economists initially re-
sisted it, lay skepticism is understandable; and if they ulti-
mately accepted it, its logic is presumably sound. But that ap-
peal to authority has limits. Economics was not among the
prizes Alfred Nobel specified in his 1895 will; the economics
prize was created only in 1968 by Sweden’s central bank as the
Sveriges Riksbank Prize in Economic Sciences in Memory of Al-
fred Nobel. Although not an original Nobel Prize, it became the
field’s premier distinction, shaped by twentieth-century ef-
forts to “understand and control ... business cycles.” AVNER
OFFER & GABRIEL SODERBERG, THE NOBEL FACTOR: THE PRIZE IN
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Although The Problem of Social Cost is dated
October 1960, it was in fact published in 1961.10°
In his first footnote, Coase explains that “[t]he ar-
gument of the present article was implicitin a pre-
vious article dealing with the problem of allocat-
ing radio and television frequencies ... but com-
ments which | have received seemed to suggest
that it would be desirable to deal with the ques-
tion in a more explicit way and without reference

to the original problem for the solution of which

the analysis was developed.”!1°

Despite this being Coase’s second attempt to
illustrate his point, the paper remains largely mis-
understood. This confusion, however, stems from
its deliberately deceptive design, coupled with
equally misguided scholarly interpretation.'! To

EconoMmics, SocIAL DEMOCRACY, AND THE MARKET TURN 68 (2016). Its
stature is reflected in the laureate list, which is dominated by
scholars at elite American universities.

111 Legal scholarship has often responded to Coase’s ambiguities
with “little more than a vast mopping-up operation” that ob-
scures or covers the underlying issues. Coase, supra note 71 at
96. The result is a proliferation of “Coase Theorems,” whose
interpretation can resemble “interpreting a work of modern
art.” Steven G. Medema, The Coase Theorem at Sixty, 58
JOURNAL OF EconoMic LITERATURE 1045, 1071 (2020). See also the
‘oversimplified’” and ‘positive’ Coase Theorem in Robert P.
Merges & Richard R. Nelson, On the Complex Economics of Pa-
tent Scope, 90 CoLumBiA LAw Review 839, 876 (1990); ROBERT
CooTeR & THOMAS ULEN, LAw AND EcoNomics 105 (1988). Most
commentary attacks Coase by disputing his assumptions, while
rarely challenging his system as socialist — or even state-run
capitalist. Robin Hahnel & Kristen A. Sheeran, Misinterpreting
the Coase Theorem, 43 JOURNAL OF EcONOMIC ISSUES 215 (2009).
Some authors admit their rendering is not quite right but use
it anyway: “Coase recognized that this result was not really his
‘Theorem,’” but a device for emphasizing the importance of
transaction costs ... Nevertheless, because the term ‘Coase

Theorem’ is widely accepted, this Article will utilize it.” Eliza-

beth Hoffman & Matthew L. Spitzer, Willingness to Pay vs. Will-

ingness to Accept: Legal and Economic Implications, 71

WASHINGTON UNIVERSITY LAW QUARTERLY 59, 63 (1993). One com-

mentator even suggests that the substantive evaluation of

Coase’s analysis goes beyond the lawyers’ agenda: “Perhaps

some of the attraction of Coase’s ideas may be explained by

ideology. This is a disturbing view of scholarship, but one to
which lawyers in particular are accustomed. A lawyer or legal
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correctly understand Coase, it is essential to iden-
tify its thesis, that the best economic arrange-
ment can be achieved if the country’s economy is
centrally planned, like a firm, where private own-
ership is eradicated and all the factors of produc-
tion belong to the government. In this framework,
the state chooses between markets, firms, and
administrative decisions to optimize resource al-
location.

This is Coase’s solution to the problem of social
cost, and all ten chapters of the paper systemati-
cally converge toward this central thesis.

IV.4.1. Chapter I. The Problem to Be Examined

Coase opens the paper by stating that it “is
concerned with those actions of business firms
which have harmful effects on others.”!*? How-
ever, he does not merely discuss disputes among
neighbors.!'® Coase argues that economists, in
their standard analysis of these actions, have
“largely followed the treatment of Pigou”!* — a
framework he deems “not necessarily, or even
usually, desirable.”!> Coase “propose[s] to show
the inadequacy of this Pigovian tradition by
demonstrating that both the analysis and the pol-
icy conclusions which it supports are incorrect.” 6

Of course, Pigou was not a scholar of tort law
or nuisance. Here, Coase refers to Pigou’s concept
of externalities. Coase redefines the concept of
property, viewing factors of production as rights
to perform certain activities — including harmful
ones. Therefore, when he discusses harmful busi-
ness activities, he is essentially addressing prop-
erty rights, which is a key aspect of his solution to

scholar has an agenda, often a normative one, and may use
whatever tools are helpful in advancing that agenda. So, if
Coase’s ideas further lawyers’ agendas, they may be attractive
to lawyers for that reason alone. Undeniably, ideas are some-
times accepted or rejected because of their political content.
But a general warning about political explanations may be ap-
propriate at the outset. This explanation for an idea’s attrac-
tion is perhaps too powerful, precisely because both ac-
ceptance and rejection can be termed political.” Schwab, su-
pra note 22 at 1194-1195.

the problem of social cost.

IV.4.2. Chapter Il. The Reciprocal Nature of the
Problem

In the second chapter of the paper, Coase ex-
plains that conflicting usage of different factors of
production should not be resolved based on their
ownership. The reason for this is that the goal “is
to avoid the more serious harm.”*'” Here, Coase
refers to harm to the national dividend. When a
factor of production — a physical asset such as
land, for example — belongs to an owner, he may
not be willing to trade his property rights, even to
those who plan to use that factor of production
with higher efficiency. Whether this is due to ig-
norance or other reasons, for Coase, it represents
a transaction cost. This is why he claims that by
refusing to let businesses interfere with the
owner’s property rights, we may be causing
greater harm. Thus, the problem has a reciprocal
nature.

IV.4.3. Chapters llI-IV. The Pricing System with
(No) Liability for Damage

In the third and fourth chapters, Coase demon-
strates that in a world without transaction costs,
resources are allocated efficiently, flowing to
their most valuable use irrespective of who owns
them. This is the part where the analysis now

known as the Coase Theorem is introduced.

Coase, however, does not himself formulate the

theorem. In an ironic twist, the formulation of the

‘Coase Theorem’ is credited to George Stigler.118

112 Coase, supra note 3 at 1.
113 In this context, social cost is defined as the cost associated with
operating the price mechanism. CoAsE, supra note 6 at 6.

114 Coase, supra note 3 at 1.

15 1d. at 2.

116 4. at 39.

17 |d. at 2.

118 Coask, supra note 6 at 14; STIGLER, supra note 110 at 77.
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This really is the theory of Adam Smith and the
classical economic approach, which considers the
free market and its “invisible hand” to direct the
flow of resources to their most valuable use.

IV.4.4. Chapters V, VII: The Problem lllustrated
Anew & the Legal Delimitation of Rights and the
Economic Problem

In the fifth and seventh chapters, Coase illus-
trates how, in practice, the conflicting usage of
property — factors of production — can take dif-
ferent forms, and how the courts, using legal ter-
minology such as “reasonable” and “common or
ordinary use,” can influence economic policy and
resource allocation.!'? In the fifth chapter, Coase
discusses four English cases with varied remedies
afforded by the court, ranging from granting full
injunctions to refusing such relief (leaving the
plaintiff to seek damages) or finding no liability at
all; in the seventh chapter, he discusses a more
diverse range of American cases.

The reason Coase analyzes these cases is that
when market transactions are not costless, the in-
itial delimitation of rights can have serious eco-
nomic consequences. High transaction costs pre-
vent value-maximizing deals from occurring, and
therefore, the property (or factor of production)
remains with the initial owner.

IV.4.5. Chapters VIII-IX: Pigou’s Treatment in
“The Economics of Welfare” & The Pigovian
Tradition

In the eighth and ninth chapters, Coase dis-
cusses Pigou’s approach, which he developed in
his book The Economics of Welfare, considering it

119 Coase, supra note 3 at 22.

120 AN KUMEKAWA, THE FIRST SERIOUS OPTIMIST: A. C. PIGOU AND THE BIRTH
OF WELFARE EcoNomics 208 (2017).

121 Coase, supra note 3 at 39.

122 /d
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to be largely a product of oral tradition. Ironically,
much of the criticism Coase launches at Pigou can
also be applied to Stigler’s Coase Theorem.
Generally, Coase’s attack on Pigou is one major
reason for the reader’s confusion. The orthodox
narrative around the Coase Theorem is that itis a
counter to Pigouvian taxation. Coase is portrayed
as a free-market libertarian who criticizes Pigou
for proposing inefficient government interven-
tion, arguing instead that the parties’ contractual
autonomy can solve the economic problem.
Perhaps to add a layer of theatrical authentic-
ity to this criticism, Coase goes beyond mere aca-
demic disagreement, launching a vicious personal
attack on Pigou — who had died in 1959, the same
year Coase’s FCC paper was published and just be-
fore The Problem of Social Cost appeared. *?° In
the paper, Coase asserts that “[i]t is strange that
a doctrine as faulty as that developed by Pigou
should have been so influential.”*?! He attributes
part of this success to “the lack of clarity in the
exposition,”1?? claiming that Pigou’s analysis,
“[n]ot being clear, ... was never clearly wrong.”%3
Coase goes further, effectively accusing the acad-
emy of complicity in this confusion. He writes that
“the treatment in the literature is usually so frag-
mentary, often involving little more than a refer-
ence to Pigou plus some explanatory comment,
that detailed examination would be inappropri-
ate.”'?* He asserts that Pigou’s doctrine is not a
rigorous academic theorem, but rather an anec-
dotal construct — the result of a “fairly well-de-
fined oral tradition.”'?> He suggests that “[w]hat
economists think they learn from Pigou, and what
they tell their students, which [he] term[s] the

7126

Pigovian tradition, stand in stark contrast. Ul-

timately, Coase delivers a withering assessment

123 Id.
124 4.
125 Id.
126 4.
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that “[i]t is difficult to resist the conclusion, ex-
traordinary though this may be in an economist of
Pigou’s stature, that the main source of this ob-
scurity is that Pigou had not thought his position
through.”*?” However, Coase’s assault on Pigou
extended well beyond The Problem of Social Cost.
In a 1988 publication, Coase dismissed Pigou’s
analysis as appearing to be “based on the reading
of a few books or articles.”'?® He cites Austin Rob-
inson, whose impression was that Pigou was
“seeking always realistic illustrations for quota-
tions in his own work”*?° — a remark Coase uses
to suggest that Pigou lacked the capacity to con-
struct general theoretical analyses or grasp the
broader significance of the illustrations he em-
ployed. Coase even dedicated a separate paper to
The Appointment of Pigou as Marshall’s Succes-
sor.130 There, he framed the selection process at
the end of Marshall’s career as merely a search for
“a young lecturer on economics, who has time
and strength to do drill work for men of medium
ability.”13! He further notes that when Pigou ar-
rived at Cambridge, “he would hardly be ripe for
lecturing.”*3? Finally, Coase goes so far as to imply
that some of Pigou’s early published work may, in
fact, have originated with Herbert H. Foxwell.133
Given the ferocity of these attacks, one might
expect Coase to dismantle the substance of
Pigou’s analysis and propose a superior alterna-
tive. Yet, he does neither. In a surprising conces-
sion, Coase explicitly acknowledges that Pigou’s
“analysis as such is correct.”*3* His core objection
rests instead on the claim that “Pigou does not
seem to have noticed that his analysis is dealing

127 Id

128 Coask, supra note 6 at 22.

129 1d. at 22-23. However, “[w]hen he died in 1959, Robinson de-
scribed him in the Times as ‘the outstanding economist of his
generation.”” KUMEKAWA, supra note 120 at 2.

130 Coase, supra note 29.

131 d. at 474.

132 1d. at 475.

with an entirely different question.”*3> This is pre-
cisely what Coase himself does: rather than pro-
posing improvements to Pigou’s system, he com-
pletely overhauls it to introduce a whole new eco-
nomic design. Pigou did not call for government
intervention in all situations, acknowledging that
some divergences allow for contractual resolu-
tion.13¢ Coase, of course, cannot demonstrate
such private remedies in cases where “it would
cost too much to put the matter right,”*3” unless
he invents a ‘magical’ solution to an otherwise im-
possible riddle.

IV.4.6. Chapters VI, X. The Cost of Market Trans-
actions Taken into Account &
A Change of Approach

Perhaps the most important are the sixth and
tenth chapters of the paper. In the sixth chapter,
Coase discusses what should be done when trans-
action costs are introduced. He writes that “[t]he
argument has proceeded up to this point on the
assumption (explicit in Sections lll and 1V and tacit
in Section V) that there were no costs involved in
carrying out market transactions. This is, of
course, a very unrealistic assumption.” In such sit-
uations, the government should employ a mixture
of economic arrangements — the free market,
the firm, and administrative decisions — based on
which approach results in the highest national
dividend.

Coase opens the final tenth chapter, ‘A Change
of Approach,” by stating that “... the failure of
economists to reach correct conclusions about
the treatment of harmful effects cannot be as-
cribed simply to a few slips in analysis. It stems

133 1d. at 477.

134 Coase, supra note 3 at 34.

135 ld

136 Coase himself acknowledges this. /d. at 38.

137 |d. at 39. Yet Coase accuses Pigou of conflating different types
of divergences — as if implying that his own supposed confu-
sion was deliberate. /d. at 34-35.
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from basic defects in the current approach to
problems of welfare economics. What is needed
is a change of approach.”*3® He lists three barriers
to a satisfactory theory of optimal resource allo-
cation: (1) a fixation on externalities that ignores
total effects, (2) the fallacy of comparing markets
to ideal worlds, and (3) the error of viewing pro-
duction factors as physical objects rather than
rights.

Taken to their logical conclusion, these points
argue for eliminating private property and free
markets, replacing them with a national economy
run like a firm through centralized planning.

IV.4.6.1. Elimination of Private Property

Coase’s most controversial contribution is his
third point. For Coase, private property acts as a
transaction cost — a friction impeding the effi-
cient flow of resources, attributable, perhaps, to
the endowment effect.'3® Consequently, he calls
for its elimination; his redefinition of property
makes such a conclusion inevitable.

138 Coase, supra note 3 at 42.

139 Behavioral economics is often presented as a challenge to
Coase, particularly regarding the “endowment effect” — the
tendency to value an owned entitlement higher than the will-
ingness to pay to acquire it. Herbert Hovenkamp, Legal Policy
and the Endowment Effect, 20 JOURNAL OF LEGAL STUDIES 225, 225
(1991). Critics argue that this phenomenon demonstrates the
Coase Theorem'’s failure to accurately predict resource ex-
change. For example, in the influential article A Behavioral Ap-
proach to Law and Economics, the authors analyze a market
simulation in which students traded tokens efficiently, aligning
with Coase’s predictions. However, trades plummeted when
the tokens were replaced with Cornell coffee mugs. Christine
Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach
to Law and Economics, 50 STANFORD LAwW Review 1471 (1998).
The authors argue that the endowment effect prevented the
predicted allocation. /d. at 1484. However, this critique misin-
terprets Coase. The introduction of the mugs creates a friction
that, under Coase’s definition, constitutes a transaction cost;
the owner’s psychological unwillingness to trade is itself a cost
that alters the flow of resources. Interestingly, while the article
begins by stating that “Objections to the rational actor model
in law and economics are almost as old as the field itself,”
Coase never relied on the “rational actor” model. Mark Kel-
man, Consumption Theory, Production Theory, and Ideology in
the Coase Theorem, 52 SOUTHERN CALIFORNIA LAW REVIEW 669
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IV.4.6.1.1. Redefinition of the Property Concept:
Bundle of Rights

Coase critiques “a faulty concept of a factor of
production.”**® He proposes that “if factors of
production are thought of as rights, it becomes
easier to understand that the right to do some-
thing which has a harmful effect (such as the cre-
ation of smoke, noise, smells, etc.) is also a factor
of production.”**! This perspective was not en-
tirely new. Coase advanced the ‘bundle of rights’
conception of ownership in his FCC paper as well,
explicitly equating the ownership of a cave — im-
movable real property — to the holding of a radio
or television frequency license. In The Problem of
Social Cost, he explains that “[w]e may speak of a
person owning land and using it as a factor of pro-
duction, but what the land-owner in fact pos-
sesses is the right to carry out a circumscribed list
of actions.”**? Consequently, Coase calls for a re-
definition of property rights.*43

(1979). While Sunstein and Thaler critique the assumption of
rationality, Coase explicitly rejected utilitarian maximization,
noting that humans rarely maximize anything “unless it be un-
happiness.” CoASE, supra note 6 at 4.
140 Coase, supra note 3 at 44.
141 ld
142 |d. Coase’s conceptualization of property as a right of usage,
rather than physical ownership, is more economic than legal.
He notes that “[i]t is not even always possible for [owner] to
remove the land to another place, for instance, by quarrying
it.” Id. By contrast, the owner of personal or movable goods
can remove and transport them at will — a reflection of the
ancient legal maxim mobilia sequuntur personam (movables
follow the person).
143 Scholars have attempted to construct a new theory of property
upon Coase’s foundation, yet these efforts have ultimately
proven unsuccessful. Harold Demsetz, Toward a Theory of
Property Rights, 57 Am. EcoN. Rev. 347 (1967); Guido Calabresi
& A. Douglas Melamed, Property Rules, Liability Rules, and In-
alienability: One View of the Cathedral, 85 HARv. L. REv. 1089
(1972). In a distinct departure from such economic efficiency
models, Margaret Jane Radin offered a compelling alternative
framework, grounding property rights in their connection to
personhood rather than market value. Margaret Jane Radin,
Property and Personhood, 34 STAN. L. Rev. 957 (1982).
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IV.4.6.1.2. Turning Property into a State-
Granted License

A right is, by its very nature, non-physical. This
stands in sharp contrast to the traditional per-
spective, in which a factor of production is “usu-
ally thought of as a physical entity which the busi-
nessman acquires and uses (an acre of land, a ton
of fertiliser) instead of as a right to perform cer-
tain (physical) actions.”*** Under this framework,
the owner no longer possesses the property itself,
but merely a right to perform specific activities —
rights that are, ultimately, granted by the govern-
ment.1#

This reconceptualization effectively excises the
substance of private ownership from the econ-
omy, leaving the government as the ultimate ar-
biter — and, by implication, the ultimate owner
— of all factors of production.#®

Coase came closest to explicitly acknowledging
this in his 1988 publication, where he wrote that
“[i]n such a world the institutions which make up
the economic system have neither substance nor

144 Coase, supra note 3 at 44.

145 One author observes that “Coase was more interested in how
property rights are (or should be) allocated and exchanged
than in the content or definition of these property rights. “The
problem of social cost” uses the term “property right”, but in
the examples on which the analysis is based, agents are “lia-
ble” or not, and the reciprocal situations of liability are not ex-
actly symmetrical.” Elodie Bertrand, Coase and Property
Rights, in ENcYCLOPEDIA OF LAW AND Economics (Jirgen Backhaus
ed., 2015). Another author, however, offers an interesting ob-
servation “that throughout his article, Coase never uses the
term ‘property rights,” nor does he make any explicit attempt
to elucidate the meaning of the concept.” Giorgos
Meramveliotakis, Reciprocity Principle and Private Property
Rights in Land: Coasean World Is Neither Neoclassical Nor Cap-
italist, 135 LAND UsE Pouicy, 4 (2023). The author argues that
“both the reciprocity principle and the bundle of use rights
conception, when applied in the context of private property in
land, particularly in cases of land trespass and invasion, under-
mine the centrality of exclusion rights to the institution of
property, thus contradicting the very nature of rights over land
property.” Id. at 5.

146 Some scholars view the system entailed by Coase’s analysis
with skepticism, characterizing it as essentially socialist. Reply-

purpose. Cheung has even argued that, if transac-
tion costs are zero, “the assumption of private
property rights can be dropped without in the
least negating the Coase Theorem,” and he is no
doubt right.”*4’

IV.4.6.2.Elimination of the Free Market Economy

In his second point, Coase rejects the free mar-
ket economy as the principal mechanism for re-
source allocation. He argues that analyzing the
economy as an approximation of an “ideal world”
is counterproductive, as the parameters of such a
world — monetary, legal, or political — are un-
knowable.'*® Instead, Coase claims that “[a] bet-
ter approach would seem to be to start our anal-
ysis with a situation approximating that which ac-
tually exists, to examine the effects of a proposed
policy change and to attempt to decide whether

the new situation would be, in total, better or

worse than the original one.”%

Although Coase proposes a mixture of ap-
proaches, this methodology is, in essence, tanta-

ing to Deirdre McCloskey — who noted that only a dozen peo-
ple understand the ‘Real Coase Theorem’ — Professor Block
argued: “A few comments about this. First, it is exceedingly un-
likely that only a “corporal’s guard” of economists understand
this distinction. ... Second, if there is any corporal’s guard float-
ing around, it is not the one cited by McCloskey. Rather, it con-
sists of fewer than a half dozen economists who have rejected,
in McCloskey’s terms, both the “Coase” theorem and the
Coase theorem. | refer to those who have criticized both ver-
sions, but particularly the second one, without the quote
marks, the one favored by McCloskey, as nothing less than a
socialist attempt to undermine the institution of private prop-
erty rights. That is because, in short, when the judge’s decision
“does matter,” scholars in the Chicago tradition are calling for
the judge to make himself into a socialist central planner.”
Walter Block, Private Property Rights, Economic Freedom, and
Professor Coase: A Critique of Friedman, McCloskey, Medema,
and Zorn, 26 HARVARD JOURNAL OF LAW & PusLic PoLicy 923, 935—
936 (2003); McCloskey, supra note 7 at 368.

147 Coask, supra note 6 at 14—15; STEVEN N. S. CHEUNG, WILL CHINA GO
CAPITALIST? 37 (1986). In 2012, Coase also published the
book on the topic of China. CoAse AND WANG, supra note 14.

148 Coase, supra note 3 at 43.

149 ld
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mount to a total government takeover. If re-
sources are not allocated by the free market —
guided by the “invisible hand” — the alternative
is inevitable: the government, acting as the ulti-
mate owner of all factors of production, assumes
the sole power to decide.

IV.4.6.3. The Government as a Super-Firm

Once private property and the free market are
eliminated, and ownership over all factors of pro-
duction has been consolidated, the crucial ques-
tion for the government becomes how these fac-
tors should be effectively organized and allo-
cated. Here, Coase proposes utilizing a mixture of
markets, firms, and administrative decisions, de-
termining the optimal choice by employing an
“opportunity cost approach and compar[ing] the
receipts obtained from a given combination of
with
ments.”1>0

factors alternative business arrange-

IV.4.6.3.1. A Free Market:
When Transaction Costs Are Low

Coase identifies transaction costs as the princi-
pal impediment to effective resource allocation
within a free market. He writes that the “rear-
rangement of legal rights through the market ...
would lead to an increase in the value of produc-
tion [assuming] costless market transactions.”?>!
However, he notes that “once the costs of carry-
ing out market transactions are taken into ac-
count it is clear that such a rearrangement of
rights will only be undertaken when the increase
in the value of production consequent upon the
rearrangement is greater than the costs which

would be involved in bringing it about.”*>?

150 Id.
151 yd, at 15.
152 Id.
153 Id.
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For Coase, transaction costs primarily include
the owner’s will to deal, as well as the logistical
burdens associated with executing the exchange.
He indicates that “in order to carry out a market
transaction it is necessary to discover who it is
that one wishes to deal with, to inform people
that one wishes to deal and on what terms, to
conduct negotiations leading up to a bargain, to
draw up the contract, to undertake the inspection
needed to make sure that the terms of the con-
tract are being observed, and so on.”**3 He con-
cludes that these operations are often “suffi-
ciently costly at any rate to prevent many trans-
actions that would be carried out in a world in
which the pricing system worked without cost.”*>*
Thus, when transaction costs are high, markets
fail, and alternative systems of resource alloca-
tion must be employed.

1V.4.6.3.2. A Firm: When Transaction
Costs are High

Coase explains that “an alternative form of
economic organisation which could achieve the
same result at less cost than would be incurred by
using the market would enable the value of pro-
duction to be raised.”*>> For him, “the firm repre-
sents such an alternative.”**® He acknowledges
that “it does not, of course, follow that the admin-
istrative costs of organising a transaction through
a firm are inevitably less than the costs of the mar-
ket transactions which are superseded.”*>” How-
ever, the firm becomes the preferred mechanism
“where contracts are peculiarly difficult to draw
up and an attempt to describe what the parties
have agreed to do or not to do (e.g. the amount
and kind of a smell or noise...) would necessitate
a lengthy and highly involved document, and,

154 Id.
155 d. at 16.
156 Id.
157 /d
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where, as is probable, a long-term contract would
be desirable.”*>® The efficiency of the firm arises
because “within the firm individual bargains be-
tween the various cooperating factors of produc-
tion are eliminated and for a market transaction
is substituted an administrative decision.”*>° Con-
sequently, “the rearrangement of production
then takes place without the need for bargains
between the owners of the factors of produc-
tion,”160

IV.4.6.3.3. An Administrative Action:
When Transaction Costs Are Too High

Coase observes, however, that “the firm is not
the only possible answer to this problem. The ad-
ministrative costs of organising transactions
within the firm may also be high, and particularly
so when many diverse activities are brought
within the control of a single organization.”*® In
such cases, “an alternative solution is direct Gov-
ernment regulation. Instead of instituting a legal
system of rights which can be modified by trans-
actions on the market, the government may im-
pose regulations which state what people must or
must not do and which have to be obeyed.”!6?
This power distinguishes a government from
firms. “The government is able, if it wishes, to
avoid the market altogether, which a firm can
never do. The firm has to make market agree-
ments with the owners of the factors of produc-
tion that it uses. Just as the government can con-
script or seize property, so it can decree that fac-
tors of production should only be used in such-
and-such a way. Such authoritarian methods save
a lot of trouble (for those doing the organising).
Furthermore, the government has at its disposal

158 Id, at 16-17.
159 yd. at 16.

160 Id.

161 g, at 17.

162 Id.

163 Id.

the police and the other law enforcement agen-
cies to make sure that its regulations are carried
out,”163

Coase illustrates how police power can be used
to rearrange factors of production by citing the
aviation case Smith v. New England Aircraft Co., %4
where the court stated that “[i]t is the proper
function of the legislative department of govern-
ment in the exercise of the police power to con-
sider the problems and risks that arise from the
use of new inventions and endeavor to adjust pri-
vate rights and harmonize conflicting interests by
comprehensive statutes for the public welfare. ...
There are ... analogies where the invasion of the
airspace over underlying land by noise, smoke, vi-
bration, dust and disagreeable odors, having been
authorized by the legislative department of gov-
ernment and not being in effect a condemnation
of the property although in some measure depre-
ciating its market value, must be borne by the
landowner without compensation or remedy.
Legislative sanction makes that lawful which oth-
erwise might be a nuisance.”6>

However, “[t]he government is, in a sense, a
super-firm (but of a very special kind)”1®® and an
administrative decision is not always the best op-
tion. It works in private firms because the “firm is
subject to checks in its operations because of the
competition of other firms, which might adminis-
ter the same activities at lower cost and also be-
cause there is always the alternative of market
transactions as against organisation within the
firm if the administrative costs become too
great.”'%’ The government lacks this luxury, which
necessitates the use of a mix of social arrange-
ments, depending on which proves more effec-

tive.

164 Smith v. New England Aircraft Co., Inc., 270 Mass. 511 (1930).
See citation in /d. at 26.

165 Id.

166 Id. at 17.

167 Id.
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1V.4.6.3.4. Full Control Over the Movement of
Resources

This is a very flexible system as markets, firms,
and law allow the government to determine the
allocation of resources at any point in the econ-
omy. Markets have a natural tendency to maxim-
ize value. Therefore, if there are no transaction
costs, the final destination of the factors of pro-
duction is known. Transaction costs, when intro-
duced, can slow down this process and perhaps
even reverse it. And, law is always an option for
the government, and it allows for the initial allo-
cation of property rights in any part of the econ-
omy. Therefore, the government determines the
initial allocation of the factors of production, their
final destination, and can control the speed at
which this movement takes place by adjusting the
parameters of transaction costs.

The Coasean Model
1.0

Market

o o o
IS > o
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Finally, “[i]f one is not an economist, [and thus
is] inclined to say that Coase had a cute point, but
why the excitement?”168 — how can that reaction
be clarified in a simple and straightforward way?
Stigler responded with the example of “the ‘re-
serve’ clause in professional baseball, [which] for

168 STIGLER, supra note 110 at 78.

169 Id. at 77-78.

170 Horace WALPOLE, HisTORIC DOUBTS ON THE LIFE AND REIGN OF KING
RICHARD THE THIRD Ill (2nd ed. 1768); See citation in Coase, supra
note 71 at 96.
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along time gave the right to control a player’s ser-
vices — so long as he remained in baseball — to
the team with which the player first signed.”6?

V. Leo Herzel

“So incompetent have the generality of historians
been for the province they have undertaken, that it is
almost a question, whether, if the dead of past ages
could revive, they would be able to reconnoitre the
events of their own times, as transmitted to them
through ignorance and misrepresentation.”

— Horace Walpole'”°

On July 21, 2011, American lawyer Leo Herzel,
born in 1923, died at his home in Chicago. In his
obituary, the lllinois State Bar Association website
proudly notes that “Mr. Herzel was an expert in
securities law and is known for his theories on
economics and communications that influenced
three Nobel Prize-winning economists.”*’! It is
high praise indeed for a practicing lawyer. Yet, this
accolade finds corroboration from none other
than Ronald Coase himself. In his seminal 1959
paper, Coase explicitly acknowledges a student
named Leo Herzel, crediting him as the first to in-
troduce the revolutionary notion of using the
price mechanism to allocate radio frequencies.’?

Herzel’s flash of insight arrived in 1951, the
same year Coase immigrated to America and
nearly a decade before his famous publication.”3
Writing in the Chicago Law Review, he investi-
gated the history of frequency regulation since
the Radio Act of 1912 and after dismantling the
FCC’s clumsy handling of color television stand-
ards, proposed a solution that, at the time,
seemed heretical: the FCC should simply “lease

71 https://www.isba.org/barnews/2011/08/11/leo-herzel-1923-
2011 (last visited November 29, 2025).

172 Coase, supra note 67 at 15.

173 | eo Herzel, Public Interest and the Market in Color Television
Regulation, 18 UNIVERSITY OF CHICAGO LAW Review 802 (1951).
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channels for a stated period to the highest bid-
der.”174

The publication drew fire from Dallas W.
Smythe — the former FCC chief economist then at
the University of lllinois!’> — leading Herzel to ac-
cept a friend’s suggestion to travel to Urbana and
debate his critic in person.’® At the time, the typ-
ical reaction to his idea was that it was “undemo-
cratic, un-American, and impractical.”?’’ Indeed
Herzel tried to justify his suggestions based on so-
cialist doctrines, as he wrote that “[a] similar
scheme has been used as the basis for recent the-
oretical developments in economics which use
the price mechanism for the solution of the prob-
lem of how to allocate resources rationally in a so-
cialist economy.”*’® When Coase published his pa-
per in 1959, however, receptiveness to the idea
had grown considerably. Unfortunately, by that
time Herzel had abandoned his pursuit of the sub-
ject and written his dissertation on an alternative
topic.t”®

Herzel clarifies that he did not know Coase
when he wrote the article. He notes, “Ronald
Coase was not at the University of Chicago Law
School while | was there. | did not meet him until
the early 1980s when | began teaching a class on
corporate and securities law at the Law School.
The first time | talked to him about my article was
when we had lunch together, probably in 1994,
after he had been awarded the Nobel Prize in eco-
nomics. He was interested in the history of my ar-
ticle because he was preparing some remarks
about the history of law and economics at the
University of Chicago.”*® This is truly fascinating,
considering that the entire trajectory of their in-
tellectual evolution was strikingly similar — from

174 Id. at 811; Coase, supra note 67 at 15.

175 Coase, supra note 67 at 15; Dallas W. Smythe, Facing Facts

about the Broadcast Business, 20 UNIVERSITY OF CHICAGO LAw

REVIEW 96, 96 (1952).

176 Leo Herzel, My 1951 Color Television Article, 41 JOURNAL OF Law
AND Economics 523 (1998).

177 |d. at 524.

the roots of their curiosity to the specific historical
lessons that transformed their economic thinking.

Much like Coase, Herzel began his intellectual
journey on the left, driven by the visible failures
of the pre-war economy. He writes, “I came to my
interest in market solutions to economic prob-
lems through an adolescent attraction to social-
ism. Not surprisingly, this attraction was my per-
sonal remnant of the Great Depression.”8! How-
ever, the absence of an operational blueprint be-
came apparent to him. He recalls, “[w]hen | began
to really read the writings of socialists, | quickly
learned that they had almost nothing useful to say
about how a socialist economy would operate.
Karl Marx, for example, concentrated his efforts
on critiques of capitalism.” 182

Describing the intellectual environment that
shaped the views of his generation — a landscape
Coase himself navigated at the LSE — Herzel out-
lines the prevailing spectrum of opinion regarding
the feasibility of central planning. He details the
stalemate between the theoretical defenders of
socialism and its practical critics, recalling that
“some conventional economists believed that an
efficient use of economic resources in a socialist
economy would be impossible because of the lack
of market prices. On the other hand, some math-
ematically inclined economists believed they had
demonstrated that in theory an effective pricing
system would be possible.”83 Yet, “other econo-
mists believed, probably correctly, that the great
dispute about the allocation of resources under
socialism was mainly theoretical because in prac-
tice the key beneficial characteristics of the capi-
talist engine, such as innovation, probably could
not be transferred to a socialist economy.” 84 He

178 Herzel, supra note 173 at 811.
179 Herzel, supra note 176 at 525.
180 Id. at 526.

181 g, at 523.

182 Id

183 Id.

184 Id.
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points out that “almost all of these disputants
were European, although those who were still
alive, such as F. A. Hayek, Michal Kalecki, Oskar R.
Lange, and J. A. Schumpeter, were living in Britain
or the United States because of Hitler and World
War [1.”18

The decisive shift for Herzel — mirroring
Coase’s own admission that his “socialist sympa-
thies gradually fell away”!® — was driven by the
empirical success of the war economy. It was not
a retreat to laissez-faire, however, but a move to-
ward a managed capitalism where the system is
maintained through expert intervention. He ex-
plains that “the amazing productivity and pros-
perity of the U.S. economy in World War Il, com-
bined with John Maynard Keynes’s quite extraor-
dinary intellectual influence, sharply reduced my
interest in socialism.”®” Herzel concluded that
the war offered proof that capitalism, rather than
being doomed, simply needed expert manage-
ment. He states that “World War Il demonstrated
that under some circumstances capitalism really
could work, and Keynes and Keynesian disciples
were arguing persuasively that, with some tinker-
ing by economists, this success could become per-

185 ld

186 Coase, supra note 15 at 106.
187 Herzel, supra note 176 at 523.
188 |q. at 523-524.

189 d. at 524.
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manent. Herzel “was quite dazzled by
Keynes’s suggested tinkering in his short 1940
book How to Pay for the War.”*&

This evolution culminated in a search for a
mechanism that could reconcile these conflicting
ideals: socialist equity and market efficiency. Her-
zel notes that “[i]t was in this frame of mind that
in 1944 or 1945 | came upon A. P. Lerner’s book,
The Economics of Control. Lerner’s goal in the
book was to provide a blueprint for an efficient
socialist economy using a market price system
and Keynesian fiscal policies.”*?° Abba Lerner was
Coase’s friend and colleague at the LSE'®! who
“also believed in the virtues of a competitive sys-
tem but was even more attached to Socialism.”*%?
This attachment ran deep; Coase recalls that Ler-
ner once even “went to Mexico to see Trotsky to
persuade him that all would be well in a com-
munist state if only it reproduced the results of a
competitive system and prices were set equal to
marginal cost.”'?3 And, “while [Coase] was writing
his FCC article he discussed the ideas in [Herzel’s]
color television article with Lerner, which com-
pletes an interesting circle in intellectual his-

tory.”194

190 Id.
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Abstract

In the contemporary international legal order, the United Nations Security Council is, normatively, the primary actor
responsible for the maintenance of international peace and security. The veto power is one of the principal political-legal
instruments available to the permanent members for fulfilling this obligation. The arbitrary use of the veto (unreasonable
veto) significantly hinders the realization of the purposes and principles of the UN Charter, which functions as the constitu-
tion of the international community; therefore, such a legal act is unfounded and incompatible with the norms of interna-
tional law. When discussing the problem of UN effectiveness, political arguments often prevail, while legal violations receive
comparatively little attention. The arbitrary use of the veto poses a critical challenge for the international community, as it
can amount to a violation of jus cogens norms. Based on an analysis of the UN Charter, the practice of the Security Council,
and the jurisprudence of the International Court of Justice, this article clarifies the nature and forms of jus cogens violations

arising from the arbitrary use of the veto, as well as the potential international responsibility of the violating state(s).

Keywords: United Nations, Security Council, Veto, Unreasonable Veto, The Arbitrary Use of the Veto, Jus cogens, Erga

omnes, International Peace and Security, International Legal Responsibility, Violation

l. Introduction

The formation of the contemporary international
legal order is linked to the Second World War and the
post-war period. Against the backdrop of disappoint-
ment over the failure of the League of Nations, great
expectations were placed on the United Nations as an
institution of a new legal order, one that was expected
to secure peace and security in the world. The ques-
tion of whether the UN has succeeded or failed is often
viewed subjectively; however, it can be stated in defi-

1 Tortladze, Unreasonable veto as a challenge to the global or-

der, Journal of International Law, #2, 2016 - N1, 2017, 120-138.

nite terms that the organization faces critically im-
portant challenges stemming from the actions of one
of its principal organs, the Security Council, and in par-
ticular its permanent members. The power established
under Article 27(3) of the UN Charter, commonly
known as the veto power, has become a major obsta-
cle to the realization of the purposes of the organiza-
tion.! The hundreds of vetoes exercised by permanent
members of the Security Council on draft resolutions
have, in many cases,? created impasses and insur-
mountable barriers in the practice of international law.
These draft resolutions concerned situations involving

2 UN Documentation Research Guide, ‘Security Council — Veto
List’: https://research.un.org/en/docs/sc/quick last accessed
[March 8th, 2025].
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massive human rights violations, including crimes
against humanity, potential genocide, war crimes, and
other grave crimes.? The institution of the veto in in-
ternational law is associated with several challenges,
the most significant of which is the problem of the ar-
bitrary (unreasonable) veto; specifically, the arbitrary
(unreasonable) veto as a violation of Article 24 of the
UN Charter, and the arbitrary (unreasonable) veto as
an abuse of power.* However, this article focuses on
only one aspect of the arbitrary veto: the violation of
jus cogens obligations and the question of possible re-
sponsibility. The main research questions to be ad-
dressed are formulated as follows: Is it possible for the
exercise of the veto to result in a violation of jus cogens
obligations? If such a violation is established, do
grounds for international legal responsibility arise, and
which institution would be competent to determine
responsibility?

Il. Arbitrary (Unreasonable) Veto
Against Jus Cogens Norms

1. Security Council: Political or Legal Organ?

When discussing the veto power, attention is often
drawn to the Security Council’s discretion as a political
organ and the broad scope of its action; accordingly, in
order to address the research questions, it is essential
to navigate correctly through the complex interplay of
law and politics in the context of the Security Council.
In its Advisory Opinion on Namibia, the International
Court of Justice characterized the UN Security Council

3 UNSC Draft Resolution S/2008/570 (19 August 2008) UN Doc
S/PV.5961; UNSC Draft Resolution S/2011/612 (4 October
2011) UN Doc S/PV.6627; UNSC Draft Resolution $/2012/77 (4
February 2012) UN Doc S/PV.6711; UNSC Draft Resolution
S/2007/14 (12 January 2007) UN Doc S/PV.5619.

4 Supra Note 1.

> Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion,
[1971] ICJ Rep 16., para. 22.

6 UNGA Amendments to draft resolution A/34/L.57 (14 Decem-
ber 1979) UN Doc A/34/L.57; UNGA Res 1991(XVIII)(17 Decem-
ber 1963); UNGA, ‘Conference Room Paper by the Bureau of
the Working Group’ (29 May 1997) UN Doc
A/AC.247/1997/CRP.8.; Fassbender, The Right to Veto: A Con-
stitutional Perspective, The Netherlands 1998, 221; Miiller,
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as a political organ, which in turn encouraged the de-
velopment of an unrestricted practice of veto use.®> Un-
fortunately, the Court’s formulation in the same deci-
sion — that the Security Council cannot be guided ex-
clusively by legal provisions because it is a political or-
gan — has frequently been misinterpreted. Specifi-
cally, this statement has been understood in practice
to mean that the Security Council bears no legal re-
sponsibility when exercising the veto, a conclusion that
is entirely incompatible with the UN Charter and the
fundamental principles of international law. This deci-
sion contributed to the informal emergence of a no-
tion that problems arising from veto use should be re-
solved through political debate or by proposing UN re-
forms and amendments to the Charter, rather than by
recognizing legal responsibility. Consequently, insuffi-
cient attention is paid to the existing legal framework
and the legal violations that, if properly understood,
may lead to a fundamentally different assessment of
current practice. Analyzing the problems arising from
the veto through a legal perspective is the only ap-
proach capable of contributing to the restoration of
the balance that has been disrupted in international
law. That the Security Council, as a political organ, is
nonetheless bound by law is confirmed, among other
considerations,” by the very formulation of its powers
under the UN Charter. Foremost among these is Article
24, which assigns to the Security Council the primary
responsibility for the maintenance of international
peace and security. Any action that runs counter to this
objective must be regarded as a violation of the Char-

The Reform of the United Nations , 2" vol., New York 1992;
Wilenski, The Structure of the UN in the Post-Cold War Period,
in Adam Roberts, Benedict Kingsbury (ed.) United Nations, Di-
vided World ,2" ed., Oxford 1993, 437,441; Geiger, Comment
on Art.23’in Bruno Simma (ed.) The Charter of the United Na-
tions: A Commentary, Oxford 1994, 393,396; Bertrand, The
Historical Development of Efforts to Reform the UN in Adam
Roberts, Benedict Kingsbury (ed.) United Nations, Divided
World, 2" ed., Oxford 1993, 421-436; Hiifner, Spréte, Zur Re-
form des Wirtschafts-und Sozialbereichs der Vereinten Natio-
nen, in Klaus Hufner (ed.) Reform der Vereinten Nationen: Die
Weltorganisation zwischen Krise und Erneurung Opladen
1994; Winkelmann, Responsibility to Protect, MEPIL 2010, sec.
16.
7 Supra Note 1, 123-124.
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ter. Moreover, if a link is established between the arbi-
trary use of the veto and the violation of jus cogens
norms, it becomes difficult to imagine any political ar-
gument capable of outweighing the primacy of law.

2. Unreasonable Veto as a Violation of Jus Co-
gens and Erga Omnes Norms?

In an international legal system characterized by
contradictions and fragmentation, if anything may be
regarded as firmly established and universally recog-
nized, it is the concept of jus cogens.® One of its defin-
ing characteristics is its resistance to change, which
distinguishes it from all other legal institutions.® For
the sake of precision, it should be noted that jus co-
gens is not absolutely immutable;® however, this does
not diminish its role or significance.!! The main issue
examined in this article is not the recognition of a spe-
cific norm as jus cogens, but rather the legal assess-
ment of the use of the veto by a Security Council mem-
ber in situations or disputes involving the violation of

8 Vienna Convention on the Law of Treaties (adopted 23 May
1969, entered into force 27 January 1980) 1155 UNTS 331, art.
53; International Law Commission, Draft conclusions on iden-
tification and legal consequences of peremptory norms of gen-
eral international law (jus cogens), with commentaries (2022),
Official Records of the General Assembly, Seventy-third Ses-
sion, Supplement No. 10, A/77/10; International Law Commis-
sion, Peremptory norms of general international law (jus co-
gens), Texts of the draft conclusions and Annex adopted by the
Drafting Committee on second reading, Identification and legal
consequences of peremptory norms of general international
law (jus cogens), 11 May 2022, A/CN.4/L.967.
Hillgruber, The Right of Third States to Take Countermeasures,
in C. Tomuschat and J.-M. Thouvenin (eds.), The Fundamental
Rules of the International Legal Order, Leiden 2005, 265,292;
Linderfalk, The Effect of Jus Cogens Norms, 18 European Jour-
nal of International Law 2008, 853, 868; Payandeh, Modifica-
tion of Peremptory Norms of General International Law, in D.
Tladi (ed.), Peremptory Norms of General International Law
(Jus Cogens) 2021, 92.
10 Kolb, Peremptory International Law — Jus cogens, Oxford 2015,
100.
11 Kleinlein, Change of Peremptory Norms of General Interna-
tional Law (Jus Cogens) in Change in International Law: Rules
of Change or Changing Rules? Series, vol. 12 Issue 5, 2023, 2-
3.

12 supra Note 8, ILC Draft Conclusions, article 17.

13 Nulyarimma and Others v. Thompson, Appeal Decision of 1

September 1999, Canbera, para. 81; Kane v. Winn, United
States District Court for the District of Massachusetts, 2004; O

a jus cogens norm. The research question that this sub-
section seeks to answer may be formulated as follows:
Is it possible for the exercise of the veto by a Security
Council member in a situation involving the violation
of a jus cogens norm to constitute a breach of that jus
cogens norm through omission?

The protection of jus cogens norms constitutes an
erga omnes obligation of states, owed to the interna-
tional community as a whole.'? The formulation pro-
posed by the International Law Commission clearly re-
flects the scope of this obligation. Particularly note-
worthy is Article 17(2), which grants any state, as both
the subject and beneficiary of an erga omnes obliga-
tion, the right to invoke the responsibility of a violating
state for the commission of an internationally wrong-
ful act. The relationship between the concepts of jus
cogens and erga omnes is not an innovation of the In-
ternational Law Commission; it can be observed in the
jurisprudence of states, in the decisions of interna-
tional organizations, and throughout scholarly litera-
ture.®® A violation of a jus cogens norm automatically

R and Office of the United Nations High Commissioner for Ref-
ugees v. Secretary of State for Foreign and Commonwealth Af-
fairs and Secretary of State for Home Affairs, Appeal Judgment
of 12 October 2006 of the High Court, [2006] ALL ER (D) 138,
para. 102; Jorgic Case, Order of 12 December 2000, 2BvR
1290/99, Federal Constitutional Court of Germany, para. 17;
Villalpando, L'émergence de la communauté internationale
dans la responsabilité des Etats, Paris 2005, 106; Tomuschat,
Reconceptualizing the Debate on Jus Cogens and Obligations
Erga Omnes: Concluding Observations, in: Tomuschat/Thouve-
nin (eds.), The Fundamental Rules of the International Legal
Order: Jus Cogens and Obligations Erga Omnes, Leiden 2006,
430; Pigrau, Peremptory Norms in the Advisory Opinion of the
International Court of Justice on the Decolonisation of Mauri-
tius and the Chagos Archipelago, in: Burri/Trinidad (eds.), The
International Court of Justice and Decolonisation: New Direc-
tions from the Chagos Advisory Opinion, Cambridge 2021, 119;
Barber, Cooperating through the General Assembly to End Se-
rious Breaches of Peremptory Norms, International and Com-
parative Law Quarterly 71 (2022), 4; Ene, Jus Cogens (Peremp-
tory Norms): A Key Concept of International Law, Perspectives
of Law and Public Administration 8/2 (December 2019), 302;
Bassiouni, International Crimes: Jus Cogens and Obligatio Erga
Omnes, Law and Contemporary Problems 59 (1996), 63; Scob-
bie, The Invocation of Responsibility for the Breach of “Obliga-
tions under Peremptory Norms of General International Law”,
European Journal of International Law 13/5 (2002), 1210; For-
rest Martin, Delineating a Hierarchical Outline of International
Law Sources and Norms, Saskatchewan Law Review 65 (2002),
353.
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entails a breach of an erga omnes obligation. There-
fore, the conclusions drawn in this section regarding
the violation of jus cogens norms equally apply to erga
omnes obligations.

The Security Council, and therefore its members,
have not only the obligation to refrain from violating
jus cogens norms, but also a positive obligation to
maintain international peace and security. This consid-
erably broadens the scope of their responsibility and
includes the authority to take preventive action.
When, in The Gambia v. Myanmar, the International
Court of Justice recognized a state not directly (physi-
cally) affected by genocide as a legitimate applicant,*
the practical scope of the ratione personae dimension
of invoking responsibility for an internationally wrong-
ful act expanded. Although this decision does not ex-
plicitly state it, it is evident that the circle of actors ca-
pable of invoking responsibility may also extend to
third states involved in the violation of jus cogens
norms. The Court’s reasoning on the breach of the ob-
ligation to prevent genocide by omission in Bosnia and
Herzegovina v. Serbia and Montenegro is highly rele-
vant when discussing violations committed by the per-
manent members of the Security Council through the
arbitrary use of the veto.'® Specifically, the Court held
that the obligation to prevent genocide does not re-
quire guaranteeing the complete avoidance of the re-
sult; rather, it requires that all measures within a
state’s power be taken to prevent or minimize harm.
Since the prohibition of genocide constitutes one of
the jus cogens norms,* it is important to break down
the Court’s interpretation to better demonstrate the

14 Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (The Gambia v. Myanmar), Pro-
visional Measures, Order of 23 January 2020, I.CJ. Reports
2020, para. 41.

Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Ser-
bia and Montenegro), Judgment, Merits, ICJ GL No 91, ICGJ 70
(ICJ 2007), 26 February 2007, United Nations [UN]; Interna-
tional Court of Justice [ICJ], para. 430; Responsibilities and Ob-

15

ligations of States Sponsoring Persons and Entities with Re-
spect to Activities in the Area, Advisory Opinion, ITLOS [Inter-
national Tribunal for the Law of the Sea] Reports 2011, 59,
para. 180.

16 Supra Note 8, ILC Draft Conclusions, Annex.
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obligations of the permanent members of the Security
Council. The expression “within its power” emphasizes
that a state has an active duty to act, derived either
from normative authority or established customary
practice.' In this case, an exception must be made to
the general rule concerning the general principles of

18 which cannot themselves serve as a direct

law,
source of a concrete obligation, since they lack the lex
specialis character and, given the unlimited circle of
possible subjects, cannot provide a sufficiently deter-
minate standard for conduct. From this premise, it be-
comes necessary to answer the following question:
What form of authority or obligation does a member
of the Security Council have with respect to preventing
genocide, or the violation of any other jus cogens
norm, in any country? The obligation to maintain inter-
national peace and security under Article 24 of the UN
Charter necessarily encompasses the prevention of jus
cogens violations, because each jus cogens norm, by
its very nature, is directed at preventing threats to hu-
manity as a whole. The Security Council’s decisions
concerning the genocides in Yugoslavia and Rwanda,*®
as well as resolutions addressing racial discrimination

9 and resolutions on

and apartheid in South Africa,?
crimes against humanity committed in Libya and South
Sudan,?! clearly demonstrate the link between the
Council’s mandate to maintain peace and security and
the prevention of jus cogens violations. The phrase “all
efforts within its power” indicates the responsible ac-
tor’s intention to undertake every action within its le-
gal authority (whether through action or abstention)

to prevent or reduce harm. In the case of the Security

17 International Law Commission, Draft Articles on Responsibility
of States for Internationally Wrongful Acts, with Commen-
taries, Yearbook of the International Law Commission, 2001,
vol. Il, Part Two, United Nations, 2001, article 1.

Case concerning the difference between New Zealand and
France concerning the interpretation or application of two

18

agreements concluded on 9 July 1986 between the two States
and which related to the problems arising from the Rainbow
Warrior affair, UNRIAA, vol. XX (Sales No. E/F.93.V.3), (1990),
para. 75.

13 UNSC Verbatim Record (25 May 1993) UN Doc S/PV.3217;
UNSC Verbatim Record (08 November 1994) UN Doc
S/PV.3453.

20 UNSC Verbatim Record (4 November 1997) UN Doc S/PV.2046.

21 UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970; UNSC
Res 2206 (3 March 2015) UN Doc S/RES/2206.
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Council, the only legitimate form of such effort that a
member may exercise to prevent a jus cogens violation
is through the adoption of measures under Chapters
VI, VII, or VIII of the UN Charter. Accordingly, when a
Security Council member is aware of a violation of a jus
cogens norm and thus of a threat to international
peace or security, participates in the voting process,
and nevertheless exercises the veto, the question of
that state’s own breach of a jus cogens obligation—
specifically, the failure to fulfill the duty of preven-
tion—arises legitimately on the international agenda.
If a draft Security Council resolution proposes the
adoption of temporary measures (interim measures)
or provides for a long-term solution in response to the
violation of a jus cogens norm, and a member of the
Council exercises the veto, such a veto is inevitably ar-
bitrary (unreasonable). There exists no legitimate legal
justification that could validate the use of the veto in
such circumstances, regardless of how differently the
factual situation may be interpreted. In practice, differ-
ing legal assessments may arise regarding the situation
in question, for example, whether the acts committed
meet the threshold of genocide. However, such diver-
gence does not release a Security Council member
from the obligation to act to prevent the violation.?? In
cases involving the breach of the duty to prevent, un-
like the active commission of genocide,?? the standard
cannot be limited solely to proving intentional omis-
sion, since, for general international responsibility, the
question of subjective intent is irrelevant.?* Moreover,
as there is no institution competent to review or deter-
mine the legality of decisions adopted by the Security
Council as an organ, the assessment of conduct must
be linked to the objective consequences of the action
rather than to the motive behind the decision.®

In summary, without prejudice to the competence
of the Security Council, it must be stated that when a
member of the Council exercises the veto in a situation
involving the violation of a jus cogens norm, that veto

22 Supra Note 15.
23 Convention on the Prevention and Punishment of the Crime of
Genocide (adopted 9 December 1948, entered into force 12
January 1951) 78 UNTS 277, article 2.b.

24 Supra Note 17, art. 1, 2, 12.

%5 Libya v United Kingdom, Questions of Interpretation and Ap-

plication of the 1971 Montreal Convention Arising from the

itself constitutes a violation of the jus cogens norm
and, consequently, a breach of an erga omnes obliga-
tion—specifically, the failure to fulfill the duty of pre-
vention. According to the internationally recognized
principle of state responsibility, every violation must
entail corresponding responsibility.? Therefore, the
question of the responsibility of the Security Council
member is both reasonable and well-founded. How-
ever, before assessing the legal and practical aspects of
such responsibility, it is necessary to determine
whether the UN Charter provides any limiting mecha-
nism for a permanent member of the Security Council
when that member is itself a party to the dispute or
conflict.

3. A Permanent Member as a Party to a Dis-
pute

When an arbitrary (unreasonable) veto is used in a
situation involving the violation of a jus cogens norm,
the harm to the international legal order is even
greater if one of the parties to the situation is itself the
permanent member casting the veto. The only “re-
strictive” provision in the UN Charter that obliges any
member of the Security Council to abstain from partic-
ipating in the vote is Article 27(3).2” This norm is a nor-
mative expression of the well-known Latin principle
nemo iudex in re sua (no one may be judge in their own
cause), though only in a limited form and scope. Article
27(3) is drafted in blanket terms and refers to Chapter
VI and Article 52(3) of the Charter. Both Chapter VI and
Article 52(3) concern mechanisms for the peaceful set-
tlement of disputes, and it is telling that Article 27(3)
does not extend this voting limitation to situations gov-
erned by Chapter VIl of the Charter. The modus vivendi
and modus operandi of Chapter VI are clarified by Ar-
ticle 33(1), which provides that:

Aerial Incident at Lockerbie (Provisional Measures) [1992] ICJ
Rep 3, 114.

% International Law Commission, Draft Articles on Responsibility
of States for Internationally Wrongful Acts, with Commentaries
(2001) UN Doc A/56/10, art. 1.

27 Security Council Report, Article 27(3) and Parties to a Dispute:
An Abridged History, April 2014.
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“The parties to any dispute, the continuance of
which is likely to endanger the maintenance of inter-
national peace and security, shall, first of all, seek a so-
lution by negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional
agencies or arrangements, or other peaceful means of
their own choice.”

The fact that the prohibition on participating in the
vote does not apply to Chapter VIl situations suggests
one of two possibilities: 1. the drafters of the Charter
did not anticipate the possibility that a permanent
member could itself become a threat to or violator of
international peace, or commit an act of aggression; or
2. the Charter’s formulation effectively insulated per-
manent members from the application of coercive
measures against them, offering instead a compro-
mise—an obligation to abstain only in less critical,
peace-settlement contexts.?®

Within the scope of Article 27(3), the limited exist-
ing practice concerning the obligation of permanent
members to refrain from participating in the vote is ra-
ther inconsistent.?® It is worth noting that a distinction
is sometimes made between abstaining from the vote
and not being present during the vote, although in
substance both situations produce the same result.>®
The obligation under Article 27(3) becomes operative
only where the matter is classified as a dispute, the Se-
curity Council member in question is considered a
party to that dispute, and the decision to be taken is
non-procedural in nature.3! Although the most recent
precedent of non-participation in the vote dates back
to 1960, discussions periodically re-emerge regarding
the potential application of this mechanism. For exam-
ple, in evaluating the legality of the Russian Federa-
tion’s military actions in Georgia and Ukraine, the ar-
gument was raised that Russia should have refrained
from participating in the vote pursuant to Article

28 Simma, The Charter of the United Nations: A Commentary, 3rd
ed., Oxford, Oxford University Press, 2012, 919.

2 Frowein, United Nations (UN), MPEPIL 2013, sec. 1ff.

30 Repertory of Practice of the United Nations, Chapter V — The
Security Council, Repertory of Practice (1945-1954), vol 2
https://legal.un.org/docs/?path=../repertory/art27/eng-
lish/rep_orig_vol2_art27.pdf&lang=E accessed 6 July 2023, 83.

31 Supra Note 29.
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27(3).32 However, the principal obstacle in both situa-
tions was the classification of the situations under the
UN Charter as disputes governed by Chapter VI. Objec-
tively, the actions of the Russian Federation clearly fell
within the framework of Chapter VI, which conse-
quently excluded the activation of the “duty to ab-
stain.”

From a legal-logical standpoint, it is difficult to jus-
tify why the restriction on participation in voting
should apply in situations that are less harmful to the
international legal order, while no such restriction ex-
ists when a situation involves a threat to international
peace, a breach of the peace, or an act of aggression.
The only explanation is the political compromise
reached by the major powers, resulting from the rec-
onciliation of the British and Soviet proposals during
the drafting negotiations.®® Given that the non-appli-
cation of Article 27(3) to Chapter VIl was a deliberate
decision of the drafters of the Charter, neither the doc-
trine of implied powers nor the principle of effective
interpretation can serve to justify a broader interpre-
tation of the norm. Regardless of the normative scope,
the reality remains that the permanent members fre-
quently constitute one of the parties to the situation
or dispute, use the veto power to reinforce their own
position, and thereby evade international legal re-
sponsibility.

The problematic nature of the formulation on ab-
stention from voting does not end here. Zimmermann
identifies a range of issues that generate significant
ambiguity in practice, specifically: the ratione mate-
riae scope of the provision and its limits; whether the
matter under consideration qualifies as a dispute or
does not go beyond a situation; and ratione personae,
namely whether a Security Council member is to be re-
garded as a party to the dispute in cases where a dis-
pute does in fact exist.>* To this list must be added the
question of whether the matter submitted for a vote is

32 Heller, The Curious Article 27(3) of the UN Charter, Opinio Ju-
ris, 14 August 2008; Chappell/Svoboda, Must Russia Abstain on
Security Council Votes Regarding the Ukraine Crisis?, Lawfare,
11 February 2022.

3 Kelsen, Peace Through Law, The Law book Exchange Ltd. 2000,
34,

34 Simma, The Charter of the United Nations: ACommentary, 3rd
ed., Oxford 2012, 919.


https://legal.un.org/docs/?path=../repertory/art27/english/rep_orig_vol2_art27.pdf&lang=E
https://legal.un.org/docs/?path=../repertory/art27/english/rep_orig_vol2_art27.pdf&lang=E

Security Council Member’s Arbitrary (Unreasonable) Veto as a Violation of Jus Cogens Norms?

procedural or substantive, which could, in turn, reopen
the debate surrounding the double veto. In summary,
the abstention formulation and its accompanying prac-
tice do not significantly exacerbate the global disrup-
tion caused by arbitrary vetoes; however, they create
a greater risk of harm rather than providing a tangible
mechanism for balancing the existing approach.

4. Responsibility of a Permanent Member of the
Security Council for an arbitrary (unreasonable) Veto
in Cases Involving the Violation of a Jus Cogens Norm

A general observation of existing practice in inter-
national law suggests that scholars have shown limited
enthusiasm for attributing individual responsibility to
a member of the Security Council for the exercise of its
voting powers.*® This approach originates largely from
the judgement of the International Court of Justice in
the Namibia and Lockerbie cases, where the Court
held that decisions of the Security Council are adopted
collectively by the organ as a whole rather than by its
individual members, and therefore individual States
cannot be held responsible for the votes they cast in
the adoption of Security Council resolutions.*® How-
ever, such reasoning is open to critique, since it fo-
cuses exclusively on the international legal personality
and decision-making capacity of the Council as an in-
stitution,®” while entirely disregarding the exclusive,
individual status of the permanent members and the
distinctive nature of the veto power. Nevertheless, the
analytical framework shifts when the discussion con-
cerns the possible violation of jus cogens norms by a
permanent member of the Security Council in the ex-
ercise of its veto.

3> Akande, The International Court of Justice and the Security
Council: Is There Room for Judicial Control of Decisions of the
Political Organs of the United Nations?, International and
Comparative Law Quarterly 46, 1997, 309; de Wet, The Chap-
ter VIl Powers of the United Nations Security Council, Human
Rights Law Journal 25, 2004, 405; Happold, Security Council
Resolution 1373 and the Constitution of the United Nations,
Leiden Journal of International Law 16, 2003, 593; Schrijver,
Reforming the UN Security Council in Pursuance of Collective
Security, Journal of Conflict & Security Law 12, 2007, 127; Mor-
phet, Resolutions and Vetoes in the UN Security Council: Their
Relevance and Significance, Review of International Studies 16,
1990, 301.

In the context of the relationship between jus co-
gens norms and acts of international organizations,
the International Law Commission is unequivocal in af-
firming the primacy of jus cogens. Specifically, Article
16 of the Commission’s Draft Articles provides that a
resolution, decision, or act of an international organi-
zation which would otherwise be legally binding is void
if it is contrary to a jus cogens norm.3® Accordingly, it
follows clearly from this provision that a draft Security
Council resolution which is vetoed without justifica-
tion and which would have served to prevent or ad-
dress a violation of a jus cogens norm must be consid-
ered invalid. However, the practical application of this
legal rule is problematic. The Security Council func-
tions, in many respects, as a body of supra-constitu-
tional authority, whose decisions are not subject to ju-
dicial review. This raises the crucial question: which le-
gitimate body has the competence to determine
whether a particular decision of the Council violates a
jus cogens norm and is therefore void? The Interna-
tional Law Commission remains silent on this issue.
This silence may be explained in two ways: first, the
Commission appears to rely on the presumption that
the Security Council will not adopt a decision that vio-
lates a jus cogens norm; and second, it may be delib-
erately avoiding entering the complex legal and insti-
tutional debate concerning the organizational or indi-
vidual responsibility of the Security Council or its per-
manent members.

Issues of responsibility concerning both an interna-
tional organization and a State acting within its institu-
tional framework are addressed in another document
of the International Law Commission, namely the
Draft Articles on the Responsibility of International Or-
ganizations. Article 3 concerns the international legal

3 Supra Note 5, para. 22; Supra Note 25, para. 39.

37 Reparation for Injuries Suffered in the Service of the Unit Inter-

national Law Commission, Draft Conclusions on Identification

and Legal Consequences of Peremptory Norms of General In-
ternational Law (Jus Cogens), with Commentaries, 2022, art

16.ed Nations (Advisory Opinion) [1949] ICJ Rep 174.

38 International Law Commission, Draft Conclusions on Identifi-
cation and Legal Consequences of Peremptory Norms of Gen-
eral International Law (Jus Cogens), with Commentaries, 2022,
art. 16.

3% International Law Commission, Draft Articles on the Responsi-

bility of International Organizations, with Commentaries,

2011.
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personality of an international organization and, ac-
cordingly, its capacity to bear international responsi-
bility. Articles 61 and 62 address the individual respon-
sibility of States arising from conduct carried out in the
context of their membership in an international organ-
ization. However, this document cannot serve as an
authoritative source of law, since it does not possess
binding force and does not meet the opinio iuris re-
quirement necessary for the formation of a customary
rule.®® Furthermore, Article 103 of the UN Charter es-
tablishes the supremacy of obligations under the Char-
ter in cases of normative conflict, thereby limiting the
applicability of any alternative legal framework.

Over the past two decades, numerous initiatives
for veto reform have been proposed by various States,
including proposals to prohibit or refrain from the use
of the veto in matters involving jus cogens norms.**
Despite receiving support in the General Assembly,
none of these initiatives have evolved into legally bind-
ing norms; thus, the protection of jus cogens norms
continues to depend on the political will of the perma-
nent five members. This has produced a situation that
is not unfamiliar to international law, yet remains par-
ticularly complex and problematic in the context of jus
cogens norms. On one hand, all substantive elements
for a breach of an international obligation are present;
on the other hand, it is extremely challenging to iden-
tify a legal mechanism capable of regulating the en-
forcement of such responsibility. There are general
principles establishing the responsibility of interna-
tional organizations for violations of jus cogens norms;
however, these principles cannot be applied to the UN
Security Council, since the Council lacks any superior
or legally mandated reviewing body capable of as-
sessing the legality of its acts. Likewise, although there
are established rules governing State responsibility for
violations of jus cogens, the positions taken by the per-
manent members within the Security Council fall

40 UNGA Res 66/100 (9 December 2011) UN Doc A/RES/66/100.
4l UNGA, ‘Enhancing the Accountability, Transparency, and Ef-
fectiveness of the Security Council’ (2012) UN Doc
A/66/L.42/Rev.1; UNGA, ‘Letter from France and Mexico to the
UN Secretary-General’ (2015) UN Doc A/70/621-5/2015/978;
UNGA, ‘Letter from Liechtenstein to the UN Secretary-General’

(2015) UN Doc A/70/621.
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within the institutional legal capacity of the Council it-
self, and are therefore treated as collective decisions
of the organ. In light of the above, and based on exist-
ing judicial practice within the UN system, there is cur-
rently no judicial or quasi-judicial mechanism capable
of holding a permanent member of the Security Coun-
cil legally responsible for violating a jus cogens norm
through the arbitrary (unreasonable) use of the veto.
A change to this status quo without amending the UN
Charter would only be possible if the International
Court of Justice were to agree to hear a case concern-
ing an unjustified veto resulting in the breach of a jus
cogens norm, and, by way of exception, recognize the
possibility of individual responsibility of a permanent
member arising from such conduct.

It is noteworthy that outside the United Nations
system, there does exist judicial practice—both in the
European Court of Human Rights and the International
Criminal Tribunal for the former Yugoslavia—which,
among other matters, has addressed questions of in-
dividual responsibility of a permanent member of the
Security Council for violations of jus cogens norms.*
These decisions serve as illustrative examples of one
of the critical structural issues in international law,
namely fragmentation. However, they do not fully re-
solve the lacuna that lies at the core of the present dis-
cussion. In particular, none of these cases involved an
assessment by a court or tribunal of the legality of a
Security Council decision, nor of the lawfulness of the
veto exercised by one of its permanent members. Ac-
cordingly, the conclusion previously set out—that
there is no mechanism for attributing responsibility to
a permanent member of the Security Council for a
breach of a jus cogens norm arising from the unjusti-
fied use of the veto—unfortunately remains un-
changed.

42 Al-Jedda v United Kingdom, 2011, 53 ECtHR 23, para. 102;
Prosecutor v Dusko Tadi¢ (Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction), ICTY-94-1, 2 October
1995, para. 28-29; Behrami and Saramati v France and Norway,
2007, 45 EHRR SE10; Prosecutor v Furundzija (Judgment), ICTY-
95-17/1-T, 10 December 1998, para. 144-157.
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11l. Conclusion

The United Nations, established for the purpose of
maintaining international peace and security, seeks to
achieve its foundational objectives through highly
complex legal frameworks. Over time, however, the ri-
gidity and inflexibility of its normative structure have
become increasingly apparent. This is due to multiple
factors, but primarily to the fact that the organization
remains a structural legacy of the political and legal or-
der of the Second World War. Against the backdrop of
contemporary global challenges, the structure and op-
erational rules of the UN’s principal organ, the Security
Council, can no longer withstand meaningful critique.
The problem is not merely abstract or legal in nature:
it directly affects human life and health, fundamental
rights, state sovereignty, and other core values. In ad-
dition to being unrepresentative of the current inter-
national order, the Council’s practice undermines fun-
damental principles of international law and even the
norms of the Charter itself. Regrettably, the Security
Council has evolved into a kind of legal semi-product:
it is a political organ formally constrained by legal

norms, yet in practice, it operates almost entirely
through discretion, narrowly conceived, and fre-
guently disregards the foundational principles of law.
Although the possibility that the arbitrary (unreasona-
ble) use of the veto may result in the violation of jus
cogens norms is unequivocal, there is no legal mecha-
nism for attributing responsibility in such circum-
stances. While the UN Charter requires Security Coun-
cil members to abstain in situations where they are
parties to a dispute, the permanent members are able,
in practice, to circumvent this obligation. Although
general rules on individual and collective responsibility
for jus cogens violations have been clearly articulated
over the past two decades, these rules do not extend
to the United Nations and its organs. In the absence of
judicial review of the Security Council’s actions, the
functional strengthening of the General Assembly be-
comes critically important. Developments in the con-
temporary international arena, as well as the Assem-
bly’s recent practice, create a legitimate expectation of
practical limitations on the effect of the veto power of
the Security Council.
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d96y398 0L 656omda. Im3sbiybgb mocmmgyma Im-
bo@hgmol Lobemggdmme ©agzobes 2015 Brmob
9 3o67@ 06 2015 bemal 1-gem md@mIdModg ao-
onbogmn  Ladgmazamyn@gm  Ladgmb  Bgzmab
060Dy Mgdal - 5 904.51 momnl gowobrs. dm-
3obb g3 5bndbymo gosby3zg@&nmgdadg dgo@e-
bo Losdgmonm LoRngomn, Gm3gmoaz Labads-
o3 56 8 JFsymegamas.

bosdgmoz0m bobodsmorenmb db xgemmds: babe-
dofomm d905bbds 30Mggmo nbbGsbz0ol Labe-
doonmmb s go63sM@Gs, MM s6sbmanMgdal
53066760l Fmmbmgbs gsdsMormgdmmos, dog)-
bgogom 0dabs, 0y Mo Ladofmmmgdfng RsmRmdo
dmgd(3939 LodmadsEmgdsbes s LodgmgamynMgm
Lodgmb bg3Mgdlb ImEolb oMmbgdymo bLobgemadg-
3Omgdm gemogmommds. dmombmgbs dgqgbadady-
ds Mmgm(z 396sMdgms dgbobgd bajoMoggmmb
39bmbl, sbgzg, 3GM3ol 3megdLbolb 1 11 s 2 1 3¢-
brgdlb. 08 30Mmdgddn, o bowegm wMong-
Bomds 3mbgbfMoggds sogamgdol bgmdgz&v-
mgdol bm@M3gdom, Lz-ob 710 | s I dgbeals bo-
B0d30edy Lodhgero gbrs @ogdsymaomaegh,
Foaob dbsmggdo dgmabbdgdmmo 0y3bgb obo-
BonMgdsdy, Moogms, Mmd 2013 Bemab 16 sg30-
LEM@sb 2015 Bemob 1-ge mJEMIdModg obabo

T ob.: mom dsb@mos, mgom bobadyg, 3gBsm8gms
dgbobgd 306mbals 3m3gbGema, 3gbedg asdm3gds,

358m3(398mmds ,LadsMmaman®, mdamabo, 2002, g3. 373.

96

0y43696 LodmasEmgdal LodgmgamynMgm Ladgmb
6936900 o 3500 2015 Bemab 9 FomE ol dg3gmd
3bodonMgds o6 dommosm, Moz bamhgmol ©o-
3959mxz0magdals Laggmdzggmos.

boadgmazom babodsEmmmmb Dgd8mambadbamao
356R06905%g dm3abimbgd dgo@ebs bsgabagom be-
Rogato, ®m3gema(z bbg-ob 391V o) 3gbemab Log«-
d39mbg obodgzgdoe 0gdbs (3bmdaema, oyd(3e 0go
LobodoMmormmd o6 ss3doymagams agbadnmg-
demmdol bogyydgmoo.

D 960960 bobsds@morenmb db xgemmds: mbgbsg-
Lo LabadoMommmb dggabgdal Logsbl Bomdme-
3960 LadgmgomynGgm bLaddmb Bg36gdabe-
030b 965bManMgdol d969y39@&0b Mmomdadg bog-
om 30960b 2015 bemolb 9 oMol 3o0s6y398)0-
mgdols 3obmbogmgde.

dgbodadobow, B0bsdogdemyg ag0b gomamg-
330 a96356B)gd0b 939809000 gdmes abgma be-
30mbgdo, MmImgdos N39380M©gds Lasgom bo-
Bmgdmgdal JoBmngol dsmmagbo mMasbmb - bo-
960m 360930L 3m339896(300L Ladgmgamymegm
Lodgmb Bgg@mes sbsdmam@gdal bszombal gowe-
6y39@0bsb, 396dmE, sbabManMgdol mEgbmdal
356babdmgMal bybo, dobo ©sbadgbs, dgd(znMgds,
d9by306°-

LobodsGmnmmd 5bndbs, MM LagMHom 3Mgds
LL-0b Bomgal YIommgbo MGHasbms, AMBgmdy(3
3J(30mbgfgdo mag0sbm MBmgdgdl sbmm(zngmg-
d9b. dogybgogo 5dnbs, dobo YRmgdgdo 3obm-
boor DBLGOs 3obLadM3HMM s, 83539 MM,
dgdmmonmo 3sbnbabdggdmmdal Lobdmasomg-
30l oM bomMms 3Mgdobogsb asbbbgseggdoom bo-
395m@ 39brmonmoas’. Abgozgmmdsdas bogHom
36960b  3m339@qbz0ol 963 gFs(30mmmmds,
o3 6036s3L, M3 3obmbals 3bemn 3mb 38 -
mo© 390(393L 03 Nxmgdsdmbomgdal Radmbe-
ogomb, Mmdgmag 3 mEMasbmb o43b dnznmazby-
dmemo?.

3965M3gms dgbobgd Lodommggmmlb 30bmbals
94 VI 3gbma asbbodmzMagms bogMom 36gdab

ab: 0fsgemn damoemo, basdom bLadsMmmob
Loggmdgmagdo, Il ™o, bogmBm3mMazom, badsbzm o
936m80 3960 baBoGomab nbbGoG @ (by,
09000 B3N 9@0), ®mdaemabo, 2013, b.g3. 212).



bodgorgemyanmgm bodgmb 69360l 965D menmgds

3™M33989b(300L. 54(30mbgMms bogmmm 3@Mgds oMo
dbmmme  badgmgomyn@gm  baddmb bgzmgdol
0Mmhggal Logombl Byzg@L, oMsdg 3oL Ladgmb
6936000 365bmonEmgdal bs3ombolb o@agbabs wo
35056y3980b  3m3398gbno  ogsb.  Lobods-
Bommd gosdobgoms ynMopmgds 0d3sdg, HmI Le-
dgmgomymgm Ladgmb bgzMmds s3@mM3dG Mo
o6 Bom3mdmdL  sbabmanmgdolb  dmobmsbal
MBmgdsL. 8dwaboe, Ladgmgomymcgm bLadgmb
693000 565bmonMmgdabomzal of sMbgdmdl dobo
Lobygomasbmdol 36gbmag(30s. SBsbPaYMgdals
bogoobob gosebyszg@ e dbmmme Logmm 3G gdal
3™M3398gb(z000.

0babmaMgdal gomgdy Logddosbmds 3o, o
o0l Lodgmb BgzMob 3sobyybobdggdmmdabagsb
300030 Rmgdol  bogydggmo. ¢gbsbyomme
dmdomds, mo30b b0z, 56 6ndbogl, Hm3 dob oo
0d3L mxmgds, Imambmgmb 03 botggdol sbsbre-
MEgds, Mmdgmo 396 aobBos Lodmasmgdal
06&96M9Lgdosb a98mBnbamg (dog.: dogemabg-
d0b batiggdo ©s o. d.). dgbadmms, Ladgmgomy«-
G9m  badgmb  Bg360lb  obodrey@gds  gobabe-
BgMmb 2obbodbmzMmn Msbbol gomgmgddo,
sbg39, 83395 mns 30d34mao nymb 3ME3MES(30-
ob 3magdody o gobobabmgmmb dmggdowsb
36m(39680L 80393003, dofoomomsw g3s8mymagb
@ gMbo@omaw ob FMInmaszonMon dysMowo
356LoDM3OME ymzgmmzonE bymesbb b dmgg-
30b 80gdsdn 8mboBamagmdal maymgdol.t sbe-
broy@gds dgodmagds oymb  godboGgdaemo b
(33°@93o®0-

0@bgdmdl dgdmbzgzgdn, MHmmgbsa Lodgmge-
mymEgm boddmb Bg36gdo Labmgsmgdobagsb
0bobMoMgdol LogMomm of 0mgdgb, od(ze
@xmm bdoMos d98mbz93900, BmEgLag Lodgmge-
mymGgm boddmb 6936930 Lszdome domaman sbs-
Bro@gds odgom ©obodbmmo ©s, dgbsedsdabog,
domo bogdnsbmds Lsbyowmoasbos.

3@bgdmdL dmbadMgds, Hm3 LadgmgsemymGgm
Lodgdmb BgaMol sbsdrmongdal LadsGmmgdMogo

ab.: gmom Fob@Mmns, mgom bnbody, 396s038gms
dgbobgd 306mbob 3m3gb@ oo, 3gbady aodm(zgds,
398m3(398mmds ,LadsGmama’, mdamabon, 2002, a3. 383,
384.

ab: oMo emo Samoemo, basdzom badsmomal
Loggdzemgdo, Il §m3n, bogm@m3m@szom, Ladsbzm ©s

boggmdzgmo o6 560l bobgmdg M mmadm, Mowasb
Logfom 3Mgdos 3obmboom ymgdsdmboeo, doo-
0mb gboedaBabo gomabyzg@omgds®. sbggg sMbyg-
3mdb dmbadEMgds, Lagomba g. B. ,360b(3030em-o-
396@0L” NMmngMmmdol gMomdn 0gdbsl gobbo-
o, bodgmgamynmgm Ladgmb Bgg@ms obe-
BroyMgds ©og5mgdol 303(3930Ls ©s dobo do-
dgdab  g3mbmdogn@-bodsMmmagdfng  Momog-
Bomdsdge ogndbydaymo.

ymzgmogg 50bodbymdg oyMobmdom Lobe-
domonmd d0oRbos, Mmd dogbgosgsw 0dabs, Hm3
39656M3gms dgbobgd LadsMomggmmb 3obmbo badg-
03omyMgm baddmb bgzMms sbsdmaymgdol dm-
obbgbogdl ,dOmM3nlb S6sbMonFmgdal” Lszombog,
d0bosmbmdMngo gb oM ofMalb dGm3nm-bode-
MomgdMngn  YMongMommdoesb gsdmdonbsmg
bgmgobo s Ladgomzgomyn@gm Ladgmb Bggmms
0baDMaNMgds 56 943939d56Mgds IMmals 3mog-
Jbob dgbedadabow Imbgbmoggdsb.

LodgmgamynMgm Ladgmb bggMoms obsdray-
7960b bsgombal ©sdagb (396 Msm & bmmMdsl
JoGogem bodsmamado bodmowg bl dgbsmdgme
dgbobgd badotoggmmb 306mbob 54 VI o) dgbmo.
396mbo bmgswam mm0cmgdl badgmgamyn@gm be-
dgmb Bggmms s65bmanMgdol gobbadrgmals dg-
bobgd, dgbedadobow, Ly3dsnba dooRbgsl Lag-
om  360950L Bgfommdom  gosbyzg@nmagdsl
3babmanMgdal d96943980L 96 3obo dm(zymmdab
d93(306980L 0oMbaDy, MLy, Mmogal dbMog, bg-
Lgdsdo Lomobom (33momads o6 LnMogds.
53obmob, 36 sMob ©s3mMbiMgGgdyma Ladgmge-
mynegm badgmb 69360l IGMBab s65bmanmgdal
bogombob MmMAdn dmJdgegdals 3mbEgdLb@o, Gocs
dgbodsadol 306356 8gd93L dmambmal s gobado-
m898L 3ol JoMogdnmmdsb.

dgoM5d0bmzal, Lobsdsmmmmad doygomnms g g-
635600l Losgzom Lobmgsmgdolb dgbobgd 306m-
6ol (Aktiengesetz) 113-g 3sfogfogdy, Mmdg-

Moz sMganmomgdl Ladgmgomymtgm Loddmb

93MbmBogn®a Ladommmal 0bb@odn@o (b,

0 00 0 N 0), mdomobLo, , L., .
PBoRogmo Bo39mEGIG0); @domobo, 2013, b.g3.290)
5 Drygalain: Schmidt, K./Lutter, AktG, 4. Aufl. 2020, § 113

AktG, 2. Herabsetzung, Rn26.
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B30l s65dmanmgdal (Vergiitung) bszombl, 39-
dme, badgomgamynEgm badgmb byzMgda bojdo-
sbmdobomgal dgndmgds 0mgdwbab obsdmong-
3ob. gb dgodemgds, g5bLadMzMMma nymb bybog-
3530 56 go03bygl s9(30mbgEms bogmmm 30gde-
bg. 0b Nbs aymb LadgmgamymGgm Loddmb Bg-
361900b 606599 dgsto 53m30b960bs @ 3m33e-
60sdo oMbgdmo damdstgmdal msbsdmdogma.
bodgmgamynmgm Ladgmb dgddbabel/ms 3m33emyg-
J8gdabol bagMom 369d0b gosbygg@omagdasbgos
©odm30gdnmo dobo Bg36gdal s6sdMINMgdal
Logoombo.

3648 03odn 3Mmdmgdntns bagHom 36gdab
dngc Ladgomzomym@mgm Loddmb bgzMomes sbsbdrme-
@960l dgd(306930L/dgby3980b 3osbyzg@amyg-
d0b Mmdo dmddgwgds, 3gMdm, gfm-ghom Lo-
J39bg LobLodoMmEmA 3ob3oMmEo, MM gosbyzg-
&omads godboFmgdygma sbsdmanMgdal dgd(s0-
950L dgbobgd dgadmgds dggbgdmmgl Lodgmge-
mynEgm baddmb Bgzmgdal osbsbmanmgdal bs jo-
obgdl dbmemme dmdsgomo  LadgyMmbgm  Beo-
bm30b6. LodgmgamyMgm Ladgmb Bg3@mb, MHm3g-
mo(3 La3gM@Bgm Bemab obsbynbdo 339 0393980
BodboGgdam 3mdaz00L, boMmdmgdmds ygmgds
560Dmongd3dg”. bodgyMbgm Bemob obabynlbidn
030l (3mEbs, MHm3 Fndobstyg Bgmb Lodgmge-
myn@gm badgmb 69369d0 300mgdgb gadbotg-
dne 965bManMgdal, gumdbgds dso Bromdsl,
GmIgmo(s Mbs gs8sMmmnmamgle.

dbgdMogos, dgbodmms, sqamgdgmo go-
bogb Lodmasmgdal sEsd3@nfgds aomemgbg-
e 93mbm3n3M 3agm3agmdabmab Ladgmge-
mynegm bodgmb Bggms obsdmeymgdal, do-
d0bog Bgmb, 398(3060980L 3 Boors(s®.

6 LG Minchen | 5. Kammer flir Handelssachen,
Entscheidungsdatum: 30.08.2012; 5 HK O 1378/12, 5
HKO 1378/12.

7 LG Minchen | 5. Kammer fir Handelssachen,
Entscheidungsdatum: 30.08.2012; 5 HK O 1378/12, 5
HKO 1378/12. Rn 65; Habersack in: Minchener
Kommentar zum AktG, 3. Aufl., Rdn. 36 und 34 zu § 113;
Mertens in: Kélner Kommentar zum AktG, 2. Aufl., Rdn.
34 zu § 113; Hopt/Roth in: GroRkommentar zum AktG, a.
a. 0., Rdn. 96 zu § 113; Hoffmann-Becking in: Minchener
Handbuch des  Gesellschaftsrechtes, Band 4,
Aktiengesellschaft, 3. Aufl., § 33 Rdn. 23.
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Log@om 36930L B0gM Sbodmey@gdal dgd(s0-
960L/dgbyz9@nb dgbobgd domgdam aosbygg-
Bomgdol o6 LnMegds Lodgmazomynmgm  be-
dgmb Bgz@me 056b3Md510. 585L:5b, Logorm
36980 30g@ badgmzamynEagm baddmb bg3mgdab
dgd(306980b/3gby3980Lb  3dg-
dobggzeda Laddmb bggcgdo o6 56056 gom©gdyy-
™0, 59dm@Rnmmb 53 gosbyzg@nmgdolb s go-
sgMdgmmb  dg3(3069dmmo  sbsdbmonFmgdoo b

3badmanMgdals

060D Mgdals 3oMgdg mognsbmn dmgzamgmdg-
d0b dgbemgds. bagMom 36gdolb Bogf sbgon go-
56y39@0mgdol domgds amgmgds Lods@om do-
bgbo, MmEaLyz Ladgomzamynmagm bodgmb 6g-
360 B qds3mbomos, s@mamb bob;jm.”
ymgzgmngg 50bodbymbdg oyfMobmdom babe-
dofommd osl3gbs, Hm3 03 30MHmdgdda, Mm(3s
dmBobsomdmgag bstgms Lbadgomgamynegm bo-
dgmb Bg3mgda s@hgz0lb 8mdgb@do bgztmds nym
3badmaMgdomn s bogmmm 36Mgdol gosbygg-
&0mgd00 365bMoNEgds a5bnbadmaMs gadbomg-
dnmo  gmMdom, 3Mgdydamgdnmos  Ladgmge-
myn@gm bLadgmb Bgzdoms dmmmeaba Lobrsyy-
ol domgdadg. dgboggdmoo dge390moa o6
ymgoms  bodgmgamygmgm  badgmb  bg3gdol
dbM0sb gommgdymgdgdol xgMmgboo o jgomo-
mbobobogmoe dgbemmgdal ggod@on. Lodgmge-
myn@gm bLoddmb B9360q8L sbsdmonEqds dgu-
byom 303nbamyg LadgnMbgm/ JomgbosGmm by-
b - 2015 benab 9 3060056 s 0bobo Lodgmge-
myncgm bgzMol egmgdedmbomagdsl sbmMzog-
930696 2015 bemals 1-ge md@m3dModg, dgbo-
3530bo, Losgm asmsbyzg@omgds dg9bgdmms
LEmAg 2015 Bemob 9 oM Eoesb 2015 Bl 1-
90 md@m3dMadmg 5Mbgdyem 3gMomeb. dm3sbyy-

8 Drygala in: Schmidt, K./Lutter, AktG, 4. Aufl. 2020, § 113
AktG, 2. Herabsetzung, Rn26.

9 LG Minchen | 5. Kammer fiir Handelssachen,
Entscheidungsdatum: 30.08.2012; 5 HK O 1378/12, 5
HKO 1378/12. Rn65; sbggg ab.: Hiiffer, AktG, a. a. O.,
Rdn. 6 zu § 113; Breuer/Fraune in: Heidel, Aktienrecht
und Kapitalmarktrecht, a. a. O., Rdn. 9 zu § 113.

10 Drygala in: Schmidt, K./Lutter, AktG, 4. Aufl. 2020, § 113
AktG, 2. Herabsetzung, Rn26.

11 Israel in: Blrgers/Korber, Aktiengesetz, 4. Aufl. 2017, §
113 Vergultung der Aufsichtsratsmitglieder, 4.
Herabsetzung der Vergitung, Rn.19.
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b3 396 ogmoms Labdmasmgdol/3mEm3mma(s0-
ab g3mbm3dogm@n dpamdsmgmdol aomsmgbgdol
0dbobggm aoMg3mgdgddyg, Moz d30mgdgmb go-
boes Lobmgsmgdal vd380Mgdsl Lodgmge-
mymGgm bLadgmb Bgg@me s6sdmoMEgdal dodwo-
botg Bgmb dgbyzg@ob aboo. dgbodsdabo, do-
dnbomyg Lodgm@mbgm/ 3o gbmsmm Bgmb Ladg-
n3omymgm boddmb Bgzmgdabomgol sbsbrsy-

6950L dgbyzg@e o6 dgodmgdmms dgnsbgdmmo-
ym 3obmbogM ms 3mM3mMszoolb ab@gfgbgdal
dgbodsdol dmgdgegdem. bobsdstmmmb dage bo-
Bmgomgdal bowsgm 36Mgdal mddol dsmoma
(36mds nym doMmgdyymon. dgbadsdobaw, Labods-
Bommd 3oLsGMAML LEMMo @os3obms dmbabss-

mdwgag dbomgms Lobomggdmme  doymgdgmo
36D gdal goabs.

bmggogm domsbons
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